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e Decree of Lord Chancellor Ay$SLEY was 
| i-- "1, reverſed, 26 Feb. 1774. 
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The genuine ARGUMENTS of the COUNCIL, the Orisioxs of the JUDGES, . 
and the SPEECHEs of the LORDS, who diſtinguiſhed themſelves on that Occafion, 95 
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JT . Mrews Remark of the School Boy, on his beds 
reprimanded for ſtealing the Old Woman's Ginger- 
bread Letters, viz. that he underſtood, that the ſupreme Judi- 
cature of Great Britain had lately determined that lettered 
Property was common; though & of a School Boy, would 


not, in my Opinion, diſgrace the firſt Abilities; for it is 


obſervable, that there is no ſuch Epithet as literary, in the 
Engi 4% Language, but lertered is to be found, and is always 
uſe 7 in the Senſe, and applied for the Purpoſe of expreſſing 
the ſelf fame Meaning, the Schoolboy wiſhed to convey, 
when he made the above Obſervation. - So that /ettered Pro- 


perty, and not literary Property, ſcems to be the Subject 


Matter of the following Sheets, | 

I preſume the Reader will require no Apology for this 
Publication, as the following Arguments, Opinions, and 
Speeches, are confeſſedly the moſt intereſting and able that 
ped been delivered either in the Houfe of Lords, or in 

IVeftminſter Hall, fince the Statute of Queen Anne. Their 
Subject is of ſpecial Concernment to the Gentlemen of the 
Profefion, and to. all thoſe who arc any ways concerned in 
lettered Productions, or defirous of reading ſome of the beſt 
Arguments, Opinions, and Speeches, delivered by the greateſt 
Men, the farit Lawyers and Stateſmen in this Country, on 
the Definition of a moſt difficult and important Queſtion, 


The Reader will find an incredible Fund of Learning and 


2 Knowledge; and among other intereſting and able Diſqui- 
ſitions, the following ones are moſt learnedly debated, viz. 


the Hiſtory of the Statute of the 8th of- Queen Anne; the 


Hiſtory of Injunctions, relative to lettered Property; the 
5 r | _ general 


P R OY OR C E. 
3 general Rules of Law for the Conſtruction of the legal tte. 
| of the Term-private Property Which is alſo defined philo- 
| ſophically, and conſidered in the ſeparate Lights of being cor- 
poreal and ſpiritual ; the Nature of Patents, Privileges, and 
Grants of the Crown are minutely entered into; and theſe 
ſeveral Inquiries are embelliſhed with great (1) Elegance and 
Force of Language, and illuſtrated with many appoſite and 
judicious Obſervations, 
This Deciſion of the Lords hath very conſiderably ſhaken 
the Law (2) Patent, and reduced its excluſive Right to print, 
within the inchefive Compaſs of a Nut-ſhell ; much to the 
Honor and Intereſts of the Profeſſion ; the Works of (3) Shake- 
* ſpeare, of Addiſon, Pope, Swift, Gay, and many other. excellent 
Authors of the preſent Century, are, by this Reverſal, declared 
to be the Property of any Perſon, who chuſes to be at the 
Expence of Paper and Print. 
| Ir would have been tedious and tautologous, to have 
repeated the Arguments of the Council, or the Caſes and 
Authorities cited by them, as they are all of them ſo very 
fully and amply et forth, and ſo elaborately expatiated upon, 
canvaſſed, and diſcuſſed, not only by the Appellants, in their 
printed Caſe ; but alſo by the Judges in their Opinions; 
together with the Reaſons, whereon they were founded, FEY, 
We have made ſeveral Extracts from Catharine Macaulay's 
* Modeſt Plea for Copy Right ;” and alſo tranſcribed l. 50 


Ka ness (4) ſenſible Opinion, on the Statute of the 8th of 
Queen Anne. | 


(1) It ſeems almoſt unnec: ry to intimate to the Reader, that we, in the above Obſet- 
 vanion, particularly allude to Lord Camden's Speech. 


(2) Tl Baron Hure Opinion, Fol. * Lord Camden's Spoech, Fol. SS 
34 8 | 


{4) Sec End of Appen! ix. 
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Lord Camden's der is e * dit in vr to 


Language; and contains the ſoundeſt Doctrine with re 
Law, Equity, and Juſtice. 

The Opinion of Mr. Baron Emrd - is ; (delivered with thi 
dan of a Scholar, the Acuteneſs of an able Lawyer, and 
the Accuracy of a ſound Reaſoner. 

Though Lord Marsfeld declined ſpeaking to the Queſtion 


in. the Hoſe, and though Mr. Juſtice Yates had not an- 


Opportunity of delivering his Opinion' there ; yet as the former 
hath, been pleaſed to ſignify his Sentiments elſewhere, and the 
latter too, on the ſame Queſtion, and as they differed in W /2caae 
FE, with, to mention them both on this Occaſion. 
of lettered Property, and of Perrin v. - Blake; then 6) rare 
ing by Writ: of Error, in the Houſe of Ton wherein Mr. 
e ice Ya ates. differed with the other three Judges, every Rule, 
rder, Judgment, and Opinion bad, been {a tae! as Sir James 
could recollect) unanimous,” n . 
Sir James (5 allo obſerves, that ſoeb Unatiiualty's 1 gives 
Weight and Di patch to the Deciſions. Centainity to the 5 
and infinite SariafaQion ta the Suitors,)) ,, 
And we, in our Turn, beg Leave to obſerve; that has two 
only Caſes, wherein the Judges of the Court of King's Bench 


diftered in Opinion, have both Gnce been determined agree 


able to the Opinion of the diſſenting Judge, the late Mr. 
Juſtice, Taten; and we beg Leave alſo to oer ec chat 


(5 q, Bur. Lit. Prop. 112. 
(6 


However ſiagular the Opinion of judge Yates, was * 0 0 1 if Xing s "Ry it aft r- 


wards appeared,” that the Majority of the Judges in the 1 Chamber, weile influenced 


by. his (rich, Attachment ty ettabhfhed- Rules ot Law; and accordingly reverſed that 1 unprece- 


dented Dicifion of rhe Court 5 King's Bench, and thereby reſtored the venerable. I rain of 
peg ur. oo” en, Un bee TI to its ne Author i: Wn 
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the Court of King's Bench, in their Judgment in Parks v. 
Blatz, in a ber Spirit ſoared above: mugatory Refinements, 
and ſenſeleſ; Diſtinctions, ariſing fro the ric Letter bf the 
Luu; and laughed at thoſe Reſtrictions, by which a Court of 
5 eſteems itſelf bounden; and that fudge Tates, from 
an illiberal Habit of Attachithtnt to -ablithed 1 Laws, was of 
a direct contrary Opinion; but his anriguatrd Arguments were 
eaſily anſwered, by the Court's obſerving, that there were 
Lawyers of a different Bent of Genes and Made of Education 
(from that Part of the Bench, which-concurred in the Judg- 


ment) who choſe to adhere to the frict Letter of the Low. 


Perhaps, when theſe ſpecial Circumſtances, attending this 
Difference of Opinion, are maturely confidered, the boaſted 


Unanimity of the Court of King's Bench, may not have always 


been happy in its Conſequences to the Suitors of hat Court. 
In reporting, the Arguments: of the Council, I have not 
{cropulouſly followed the Style and Method of the Speaker; 1 
hope, however, the Reader will do me the Juſtice to believe, 
that the Sub/tance of what was delivered, is -faithfully re- 
ported; but oftentimes in my own Words; Every Defect 


thing 3 in Point of Method or Expreſſion, which the Reader 


mects with, 1 alone am anſwerable for; though J fatter 
myſelf the learned Gentlemen, whoſe Sentimeniti I have thus 
delivered, will not often find themſelves or their hurgekert. 
greatly wronged | in that Reſpect. F 

1 do moſt humbly beg Pardon of the Fir and the Jud ges, 


for innumerable Injuries I muſt have done them, as to Lan- 


guage and Argument. I did not take my Notes in ſhort 


Hand; I watched the Sexe, rather than the Words; and 
therefore may often uſe ſome of my own ; not being bleſſed 


with the quckeſt natural Parts, I may have i 
5 Topics 


- 
— — —— — ͤ äàJœ.— —— —— —— ¶ — 
- 


BN B R N 4 A 


Topics: and .Allufiens;. I. may baue mne n in. OL 
Senſe, by endeavouring, to rectify thoſe of my Pen; theſe are 
concerned, b LNG Dali igence...could not cure. 1 am only 
| eren 9 my. n ſhould. be imputed, not to m h 
tbo "thoſe. able; and illuſtrious, Lotds and Judges, A 
Pint I may bappen cee yy” ove Infirmitics) o 
aye miſre reſented. - . 

As the ſame Arguments, were, SA. 24 he Gwe Cound 
gone on, in this Appeal, as in the Cauſe of Millar v. Taylor, 
we beg Leave to recommend to the Reader, an attentive Peruſal 
of © "The Queſtion concerning /terary Property publifhed by 
Sir Jumes Burrow, in Quarto, A. D. 1773 TOM wherein he 
will find the ſe arate Opinions of the four wages ; and the 
Reaſons given each, in Support of his Opinion The very 
able Argument of Arthur Murphy, Eſq; who was Council 
for the Defendant in the ſaid Cauſe, is alſo moſt werthy of 
Peruſal; which he delivered in the Court of King 3 
Bench, June 1768. Aid as this ſame Queſtion Hath under 
gone the faveſtignſareF the Lords of Sefſton, in Scoland, in- 
the Cauſe of Hinton v. Donaldſon & al. we wiſh the Reader 
to peruſe the ahle and judicious Arguments + and Opinions,” 
delivered by the Council and Lords, in that Kingdom, on that” 
Occaſion; "which are all to be found, and "well taken, by. 
James B95 well, Eſq; one of the Suncil in the Cauſe ; J they 
were poblchel in 5 4 and Edinburgh, in Quarto, in the 
Year 1774. 

The ingenious Argument of rant 22 ir grave, Efq; one of 
the Council for the Defendants in Chancery, in the Cauſe of Becket 
& al. v. Donalaſon and another, and which. Mr: Hargrave" 
favoured the Public with in Print, not Having an Opportunity | 
of 
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of delivering it in the proper and regular Mauer, beh. Fi 
deſerves the Notice of the curious Reader. r N 


Jo conclude. Mrs. Macaulay obſerves, that «© Tx ſome 


politive Law does not lend its Aid to the bs nb the't totter- 


ing State of Literature in this Country, this ion will be.a 
more mortal Stab to the Freedom, Virtue, Religion, and 
Morals of the People of England, than the unthinking Multi- 
tude in N at er raps gel ſh ned | 
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Tn Favour of; the Common LAW In Favour of the STATUTE: Law 


lettered PROPERTY. Page | fettered PROPERTY. © Page 

. Lord Lyttletep. | Ti IIs" Cligcelior 8 

5 Lord Chief . Smythe. 43 | 2. Lord Camden. 2 58 
z. Mr. juſtice Aſton.” . 32 . Biſhop of Carlisle. 56 
4. Mr. Juſtice Jilles. 38 Lord Chief Juſtice De Grey. 44 

py Mr. Juſtice Black/tone, 36 [F. Mr. Baron-Adams. 4 
6. Mr. Joſace Aſbhur ft. 35 N. Mr. Juſtice Gould. 4 | | 2 5 
FN A AND I 7. Mr. Baron Perrott. 40 
CCC 36 Þ.. A-N-D 
3 Mr. Baron Eyre. 31 
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Page 20, fas our, read one, Page 28, for Yar. read Term. Page 36, for in like u read 
ard ra of th Jens Opinon with, Tage 4¹ br Jos read fue. 99 75 f 85 7 
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HOUSE of LORDS. 


— bo — 


Alexander Ponaldſon, and | 
John Donaldſon, Bookſellers, — g Appellants. 
Thomas Becket, Peter Abraham de Hondt, John] 
Rivington, William Johnſton, William Strahan, | 
Thomas Longman, William Richardſon, John 
Richardſon, Thomas Lowndes, Thomas Caflon, 
George Kearſley, Henry Baldwin, William 


Owen, Thomas Davies, and Thomas Cadell, 
Printers and Bookſellers, ' 


Reſpondents. 


—— — — = —— 


CASE of the APPELLANTS. 


N the 21ſt of January, 1771, the Reſpondents filed their Bill in the High Court of nit 51es J 


Charſcery, and, among other Things, char 


ped, that one JAMES THOMPSON was the James Thempton, 


Author of a Tragedy called SoproNnIis2a, and of a Poem entitled SpRING. WET Nga Ch Io 
And that, on or about the 16th Day of January, 1729, He, the faid James TromPsoN, 6th Jar. 1729, be 


by Indenture, bargained and fold true Copres of the ſaid Works to one AnbREW GMIILAR, fol to Millar the Poem 
together with the ſole ana excluſive Right of printing the ſame, for the Sum of £137 : 16, Ales Spalog. 

That the (aid James TrompsoR was allo the Author of other Poems, entitled SUMmER, James Thowpſon, 
AvuTUMN, WINTER, BRITANNIA, a Poem ſacred to the Memo 
an Hymn on the Succeſhon of the SgAsONSs, and an Eſſay on DescrreTive PoteTRY,  **! Hymn. | 

And that on the 28th Day of July, 1729, He, the ſaid James TrowpsoN, bargained 28th July, 1729, fol 
and fold the ſeveral] Copies of the laſt mentioned Poems to one Jous Max, together me to John Millan, 
with the ſole Right of printing the ſame, for $195: 8 117 5 

The Reſpondents further charged, that, by Indenture, bearing Date the 16th of June, 15 June, 1738, ſobn 
1738, Jon MilLLan fold: to Andrew MIII AR the Copies of the laſt mentioned Poems, Milli ſells the lat 
na the Right and Property of printing, publiſhing, and vending the ſame, for the Sum . 0 A. Miller. 

hat ANDREW MitLAr departed this Life in June, 1768, leaving Jang Mint An, June, 1768, Millar 
now JANE 1 WiLtLiam MTA, and the Plaintiffs THhoMAs LONGMAN and % 

| A ” Fhat 
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an. 21; 1571. 


ry of Sir Is AAN NRW TON, Author of taree Poems | 
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19th June, 1769, That on the 13th of June, 769. the ſeveral Copies above mentioned, with the ſole Righ 
A 


M:itlar” p i => — 4 
7510 box l printiag and Ing ON me, were ſold at the Dueren's- Arms Tavern, in St. Paul's 


ae Reſpondents, Church-Yard, and that the Plantiffs, in certain Proportions, were the Purchaſers at and for 
the Sum of { 505. f | , 1 34. 
Came et Apged. The Reſpondents then proceeded to charge, that the Appellants, notwithſtanding the 


dente from the Re. Premiſes, and without the Licence and Conſent of the Reſpondents, publiſhed and old ſeveral 

ſpondents. Copies of the above mentioned Poems, called THE SEASONS, and the ſaid Hymn on the 
Succeſſion of the Seaſons, each Copy being bound up in a ſingle Volume, ang, entitled, 
The Seagans, by James Thbenpſn; Edinaurgo, printed by A. Domaldſin, 1768,” thereby 
deriving to them ſclics great Gain, to the Detriment of the Reſpondents, ho claimed to 
themſeſves the whole Profit ariſing from the Publication and Sale of the ſame, 


Charge that Appel - And the Reſpondents further charged, that the Appellants had not at any Time purchaſed 

Lavts refuſe to render from the faid James ThomPson the Right of printing and publiſhing the faid Poems; but 

ad Account, inſiſted, notwithſtanding, upon the Liberty of felling the Tame, without accounting to the 
Reſpondents for the Price thereof. 22 | 

Prager of the Bill. The Reſpondents, therefore, prayed that the Appellants might come to an Account with 


the Reſpondents, for all the Money by them received by Sale of the Poems, and pay the fame 
to the Reſpondents, and ſhould for the future be reſtrained, by an Injunction, from publiſh- 
ing and vending any Copies of the faid Poem, called the SEAsoxs, and the Hymns, 
The Anſwer of the To this Birt, the Appellants put in their Anſwer, ſworn the 16th of Juh, 1771, and 


| Appellants. thereby admitted, that the ſaid THormeson was the Author of the Poems, called the SEA - 
Ich Ano . sons, and the Hyun: But, foraſmuch as twenty eight Years (the longeſt Period allowed 
bad — 9 dy the Statute of Queen Anne, for the Monopoly of any new Work) had elapſed fince the firſt 


Deny excluſive Right Publication, and b<forethe Appellants bad printed or ſold the fame, they denied (and think 
claimed by Reſponeents. themſelves fill warranted to deny] that the Reſpondents had, or could then bave the ſole 
Appellants admit Pub. Privilege of printing and uttering the SFASONS and the Hymvy : And they admit the Publica- 
 lication of the Poems, tion and Sale of the ſaid Poems, as charged by the Bill, as | 
Death of Millar, ad They admit alis the Death of Ax RW] MILLAx, and the Purchaſe made by the Reſpon- 

| the Charges in the Bill, dents at the Dueen's- Arms Tovern. | | I 
f On the Pact of the Reſpondents, ſeveral Witnefles were examined, and the ſaid Jon 
M1Ltan depoſed, that  TromrsoOw was the Author of the ſecond Parcel of Poems in the 
Bill mentioned, and wrate great Part of the ſame at his Houſe, That they were afterwards 
affigned to him by TrHomPsoN, and that he conveyed all his Right therein to ANDRE W 

MiRKA R. ; | 

Upon this Riate df the Caſe, it is obſervable that the Reſpondents derive a Title through 
Executors, es Nemine; and not by Means of any ſpecific Device to them. From this it is 
conjectured, that they mean to claim fome Chatte! or other, and to complain of a Wrong 
Done to that Species of Property. + Facts | n 
Of Chattels it is certain, that they all go abſolutely to Executors, together with all the 
Rights, which can exiſt in them. The Caſe is the ſame of Rights purely incorporeal, which 
lie only in Afton, and are independent of * Subjct real or perſonal, if they are for Terms 
of Years, as an Annuity, a Franchiſe, or a Privilege, {ſuch as Mongpolies, &c.) for a li- 
mited Time. But it is conceived, that a perpetual Annuity, Franchiſe, or Privilege, muſt 
be a Fee Simple, and deſcend to Heirs, If this be ſo, the main Difficulty will then conſiſt 
ws 1 1 in aſcertaining the Cbattel claimed by the Reſpondents, and how and in what Manner the 
Wrong complained of applies to it. ; X | Ky: 28 
| The Bill was penned with extreme Caution by the Reſpondents, ſolicitous, as it ſhould 
ſeem, to avoid entangling themſelves in a Varicty of Citcumſtancee, which yet make Part of 
the SPECIAL VERDICT in the Cauſe of MILLAR and Tavtor ; and, in the (1] Report of Sic 
James Burrav, ate tated to be highly material, although in ſupport of that Opinion no Rea- 
inn is alledged, It may, therefore, be interred, that ihe preſent Attempt is an Experiment t 
try how far the Doctiues oi chat Caſe may be extended beyond the Caſe itſelf, What was 
done with the Poems in Queſtion, between the Time of their being firſt written and the 26th 


+  - » of Januaty; or the 2Bub of July, 4729, (when the Copies we:e fold). dees not appear in any 


blithed in 47 under the Title of „% The.Queſtion concerning Literary Pro- 
Fame: Burrow, Knight. A. D. 1773. eee p 
* art 


0 . 


. 


(x) See Fol, 9, 0, 126, of this Reporte, — 
Nu is the Cauſe of Millar v. Tayler; by Sir 
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Part of theſe Proceedings. The Reſpondeuts have not thought fit, in Support of their Claim, 


alledge that the A had neither publiſhed, ſold, nor given tru- 


pics of them, to other 


Perſons before thoſe particular Days; indeed, ſuch an Allegation could net hays. been. made 


as they happened to be written. The Seaſons, in particular, were found by the ſpec 
Verdict, in the Cauſe of Millar and Taylr, to have been publiſhed in the Tear 172), 
ſeveral Times between the Beginning of the Year 1727, and the End of the Year 1729, 
of Courſe many true Copies of them were fold to various Perſons, before the Purchaſes by 


with Truth, becauſe it is notorious that they were publiſhed. at ſeparate and diſtin&t A 
wi 


Andrew Millar and Jabn Millan ſuppoſed by the Bill. But it is immacetial to the preſent 


Claim, in what Manner, or with what View the Author publiſhed originally, fince if any 
Property adhered to him, after and notwithſtanding: the firſt Publication, the ſame, without 
any Manner of Doubt, was diſpoſable by him at his pleaſurmmeee. 468 
Upon the ſame Principle, the Reſpondents have induſtriouſty declined to charge, ( 2) that 
the ſaid James Thompſon was a natural born Subject, or refident in that Part 'of Great Britain, 
cal gland; or that the Poems in Queſtion were firft printed and publiſhed in the City 4 
London, the ſame having neuer before been publiſbed elſewhere ; meaning. apparently, to inſi 
that the Right which they claim, being derived from Pr cannot depend for its Exiſtence 
on ſuch Accidents : And that, therefore, this Caſe has to do with that of Foreign Books, 
which do not, in their Apprehenſion, fand on à different Faoting from Gopies printed and publiſhed 
in the City of Londm (3). N „ . ee eee 15 Er 
Te Reipondents have, for the above-mentioned Reaſons, declined to charge (if the Truth 
be ſo) that the Work now in Queſtion was (4) upon the ſaid Purchaſes of the ſeveral Parts thereof, 
by the ſaid AN DEN MILLAR and Jon MiLLAN, reſpeftivcly,. and before the Publication thereof, 
duly entered in the R-gifter of the Company of Stationers of the City of Landen, as the whole and 


ele Property of the ſaid Antrew Millar and Jahn Millan; to avoid the Appearance of Recourſe _ 


to a STATUTE, made in their Favour, but now under the ill Luck of being thought an Im- 
pediment. The Reſpondents, by the Omiſſion of the above Circumſtances, intend, no 
doubt, for Reaſons ſuſſiciently obvious, (if the Foundation of their Argument were found} 
that the Species of Right, to which they ſet up their Claim, is not liable to a Suppo/ition that 
the Author bas relinquiſhed the Copy, and conſequently given a general Licence to print (5 ). 
They deny that (5) many of the be ' Backs fall under that | Deſcription, and that @ very little 
Evidence might be ſufficient, after the Author's Death, to imply ſuch a tacit. Conſent 5 as uf the Book 
had not been ENTER ED before Publicaticn that it would be g Circumſlance to be ſubmiited to a Fury, 
Vat the Copy bes intended 10 ety ern In Fact, Mr. Thompſon, their Author, died 
in 1748, and they diſregard the of the Inference, Beſides, if they had admitted the 


Circumſtance above ſtated to be material to themſelves, it would have been equally fo to the 


Author, who likewiſe omitted to enter his Poems in thi Stationers' Regiſter. Ts 
For the (ame Reaſon, they have not pretended (2) that, from the Time of the fatrd two feverat 
Purchaſes, ANDREW MILLAR and JoRN MILLAN, and the Executors of the \forentr, and their 
A ens, have printed and fold the ſaid Weris as their Property, and new have, and conflantly have 
had a ſufficient Number of Books expoſed to Sale: at a reaſonable Price. To theie unbounded 
Claim of Property, it is certainly repugnant, that the Owner ſhould be obliged to part with 


it at any Price, but that which he fets himſelf. Nor will they admit (5) that cheir Relief may 


be rebutted by hing tbot they mean ie inhance the Price; which is again/t Cato. There is Cere 
tainly no Law againſt it. The Statutes of (6) Richard tbe Third: and (7) Henry the E:g9t5, 
relate to the Importation of Books: from Foreign Parts, and extend no Cue to Property ot 
Privilege :. And the Price of Books has nothing to do with ſagroffing, Fore/latling, Regr ating, 
or any other Offences againſt the Police of a public Market. Ra ien te EE wn 
The Reſpondents have likewiſe forborne to charge, that, (2) bebe the Reign of Queen 
E 32 the ec N in Tat id, Fol: N40 Kd 10 (320 ©# S632 13CQY eme 8214 
(4) See Special Verdict. Id. Fol. 8. ä 3 
(s) 14. Fol. 10, 7&4 0 mit v3 R$ 

- 06) 2 Ach. INT. Cham s. ek rn en toy gett le wot ant ce 
40 (7) 25 Hen, VIII. Chap, 15. whereby 1 Rich, III. Chap. 9. Sect. 12. is repeats 
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| Anne, it wos wſuel lo purchaſe from Authors th: perpetual Covy-right of their ' Books, and to affign 

the ſame from — er valuable Conjiderations, and to 25 the ſame ſubjet? to Family 
Sertlemeiits for the Provifien of Wives and Children perhaps as judging, that if ſuch a Property 
had ehways exiſted at Common Law, the Purpoſes-to which it hath been applied, would be 
perfectly immaterial, and, if it did not exi/?, the Application of it to Family Intereſts would 
not be à ſufficient Ground, to build up a new and unheard-of Preperiy; perhaps conceiving, 
that wha? was dons among others would nut be received as Evidence in the Court of Chancery; 
Pan convinced that no ſuch Uſage could be 8 or that ſuch Uſage, if ſtated in all 


s Circumſtances, would be ſeen advantageous to an. 


kſellers only, and not to Authors, and 
upon the Whole mighr turn out juſt ſo much of nothing to their Purpoſe, "NO" p LNEGBS: 
(1) They have likewiſe avoided to charge any ſuppoſed Byr-Laws of the Stationers Com - 
any, perhaps aware, that ſuch Bye-Laws would imply a ſpecial Right created by them- 
lues, and extending only to their own Members; perhaps, conſidering that the Appellants 
(not being Members of that Company) would not be affected by fuch Bye-Laws, even to 
the extent of making them competent Evidence: Perhaps, apprehending that ſuch Bye- 
Laws would throw a Light upon the imaginary Uſage above mentioned, and by revealing 
the Origin, Neture and Extent of the Property contended for, point the Force of it againſt their 
own Argument. - | | 1 
The Queſtivn, therefore, before the Court of Chancery, ftood in this fimple Form: 
Whether the Author, having fold and delivered, for a competent Price, Oxk or Five 
RUNDRED TRUE Corts of his Work, retains in each of the Copies fo fold and delivered 
(by the true ConftruRtion of ſuch Contract] the mere and abſolute Dominion and Property, 
conveying to the Fandee no more than a ſpecial and limited Uſe thereof; or # conver/s, whether 
fuch Finds, or rather Baillze, acquires (by the true Conſtruction of the Conttact of Sale and 
Delivery) no abſolute Property to himſelf, but only a Right of uſing, to a certaia- Extent, the. 
Property of another? | 4-4 5 (! 
If this Propoſition be maintainable by the Reſpondents, the Conſequence inſiſted upon is, 
that in reſpe of the Property ſo retained, the mere and abſolute Owner, viz. THE PRRSO 
— HAS SOLD, may matntain an Action for the exclufive Ute of it by the Baillte, viz. the 
UYER, 
To avoid the difficulty of making out the whole of this Idea, ſome have taken Part of it, 
and they divide it thus. ; | 
Every Book, they ſay, conſiſts of Two diſtinct Parts, the material Part, namely, the 
Paper, Print, and Binding, which is a ManufaQure ; and the immaterial Part, namely, the by 
Doctrine contained in it, which is the FaQture of the Mind. The Property in the material 
Part paſſes according to the Law in all other Caſes ; but the Property in the immaterial Part 
remains to the Author, which+is about as intelligible, as if one ſhould ſtats JohN to be the 
Owner of the Cancase and Lies ofthe Horſe, and Thomas the Owner of his Colour, 
bis Shape, Speed and Mettle. ; | 
This ſeems to have led to an elaborate Diſeuſſion of the Principles of Property; whether 
it could exiſt in an Idea for want of Subſtance, Phyſical Locality, diſtinguiſhing Marks, and 
many other Enquiries of the ſame Abſtract Nature, A mere- cio. machia, wherein, by no 
uncommon Accident, the Abſurdity of the Poſition made a ſerious Anſwer ſeem ridiculous. 
Some have ſtated the Property to exiſt in the Profits of Sale, which (as they aſſume for the 
Purpoſe} belong to the original Author, But this is only ſubſtituting another, and as it 
feems, a Jeſs proper Phraſe in the place of the Word MoNorot v, which, to uſe the Words of 
Brook, is F not properly known. The Privilege, however, of Monopoly is an Intereſt 
or Eſtate well known to the Law, It only remains to ſhew what Title the Author has to it. 
2) Some have contented themſelves with declaiming upon the Moral Fitneſs, the Reafon- 
ablene/s, the Fuſbice, and Public Conveniency of putting into the Hands of an AuTHor the 
Means of raiſing upon the World, for his own Profit, the utmoſt Sum of Money for. the Uſe 


(1) See Bur, Lit. Prop. 6, 6, 7. 
(2) See Mrs, Male, e * Modelt Plea for the Property of Copy- right.“ 4, A. D. 1774+ 
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of his Book, and this enn vhly b. gene dz eee Mdnorory: No, if the Truth of 5 
all this were admiffible and cleur, it would prove, at mo/?, that it oer te be done, xo 
that it has hen done; and that thofe, who alone ram do it, ought to conſider and pronounce 
upon it. But, in fact, he have conſidered of it, and pronounced upon it otherwiſe. 
Some coritend; that fuck a Monopoly is already eflabliſhed by Law, znd appei to Uſage 
for the Proof of it: But the Uſage adduced. is incompetent, for want of Time beyond Me- 
mory, and, in Truth, does not exiſt, as appears abundantly by the Inſtances produced to 
- ve it; 1 * Gr f L * 9 ien 15 pat n F137 3 r Ire 4 \ * 4 

Some draw their Proof of the Common Law from the InjuxcTroxs granted by the Court 
of Chancery, adinſtting (or rather infiffing) that ſuch IwguneTrons ought to be granted, 
oNLY where the Common Law is known and clear; admitting alſo, that the Caſe is NEW ) 
tothe Common Law, and was therefore properly ſent'thither by the Cort of Chancery. After 
which, it wilt not be wonderful if Injun&'ons, granted in a Cour of EQvrTyY, ſhould not 
be thought an indiſputable Proof of the Common Lag. che. . | 1 
On the 16th of November 1772, the Cauſe came on to be heard in the high Court of 16th Nov. 157. Deca Y 
Chancery, When the Court wis pleaſed to dectce, that the Injunction, which had been 4 
granted, pendente Lite, to reftrain the Appellants from publiſhing any more Copy or Copies -i 
of the ſevera! Poems ot Hymn, or any of them, fhould be made perpetual, ** and that it be | 1 
teſerred to a Maſter in Chancery to take an Account of what had been received by the 
« Appellants, or either of them, or by any other Perſon, by their or either of their Order, or 
for their or either of their Uſe, by, from, or on Account of publiſhing and ſelling of the 
Poems in the Pleadings mentioned, and that the Appellants ſhould pay to the Reſpondents, 
«« what ſhould be found due from them on the Ballance of the ſaid Account, and feſerve the 
„ Confideration of Cofts until after the Maſter ſhould have made his Report.” * 
The Appellants, apprehending themſelves to be aggrieved by this Decree, have appealed 
from it, and hua:bly hope that it will be reverſed, for the following, among other 
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J. The Object contended for by the Reſpondents, is of ſo abſtruſe and chimerical a Nature, 
that it is hardly capable of being defined. It is ſometimes called Prop ER TV, and for the 
Sake of Diſtinction, Literary PROPERTY, The Word PROPERTY has various Sig- 
nifications. In a Philofophical Senſe, the Qualities, inberent in any Subject or Thing, 
are called its PRoPERTiEs. Ina Civil Senſe, PRoytkTY is CORPOREAL or INCOR- 
POREAL, CORPOREAL PROPERTY is the actual Poſſeſſion of fome Subſtance, with the 
Power of enjoying and diſpoſing of it. The Object now contended for is not corP0- 
REAL PROPERTY, INCORPOREAL PROPERTY is of two Sorts; Firſt, it is a Right 

relating to ſome Subſtance, as a Right to take the Profits of Land, without having the 
Poſſeſſion of the Land, or a Title to it. adly, It is a tight to exercife ſome Faculty, or 
to do ſome particular Thing for Profit. The Perception of the Profits, is a taking of 
ſome Subſtance, or CORPOREAL PROPERTY ; and hence the 7ncorpireal Right is meta- 
phorically called PrxoytRTY. The Word, thus uſed, becomes equivocal, importing 
leere the Right and the Profits reſulting from the Riebe. In like manner Land and 
the Right to it, are both called PRoptgrRTY. If the Object of the Reſpondents be an in- 
. corporeal Right, it is a mere Right to do ſome, particular Thing for Profit. The Thing 
to be done is the multiplying of Copies of Books, The Sure Ricnr of multiplying Copies, 
is a ſole Right to exerciſe a natural Faculty, and this, it is ebvious, is an EXTRAOKRDI- 
NARY PRIVILEGE, A ſole Right to take the Profits arifing from the Exerciſe of a 
natural Faculty, is a MoNoPOLyY in itſelf very extraordinary. This PriviteGt and this 
 MoxoPoLy, the Reſpondents chuſe to * their Property, and they are to maintain their 


Title 
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Title to it at Common Law. Nut by that Law, it is ſubmitted, on the Part of the:Ap- 


. pellants, that the Parvitecs and MonoPoLY never did, and never can exiſt... ,. - 
II. A Right at Common Law muſt be founded upon Principles of Conscitencs and NA- 
TURAL JusTics. Congsctksncs and NATURAL JUSTICE. are not local or municipal. 
NaTuRAL JUSTICE is the ſame at Athens, at Rome, in France, Spain, and Italy. Copies 
of Books have exiſted in all Ages, and they have been multiplied ; and yet an exclu/rve 
Pri vi «ge, or the /ole Right of ens Man to multiply Copies, was never dictated by. NA+ 
TURAL JUSTICE in any Age or Country, and of courſe the /o/z Liberty of vending Copies 

L could not exiſt of commen Right, which gives an equal Benefit to all. i 

f * III. An xctrustvt Patvitgos to exerciſe a natural: Faculty is an Encroachment upon the 

| Rights of Man, A NATURAL FacutTy differs from the Execution of an Orrick. 
An OFF1CE is the Work of civil Palicy, and being of peſti ve Inflitution, may be granted 
to ONE, without Injury to the Reſt : But when that, which of commen_Right ſhould be 
free to all, becomes confined to any ang Man, or any Bop oF Man, the reſt of the 
Community ſuffer an Abridgement of theit natural Liberty. But ſuch a Reſtraint of the 
LinzRTY of MANY, for the Sake of ox, was never eftabliſhed by NATURAL JusTice, 
If it ever has exifted, it has been the Creature of the civit MAc1iSTRATE upon Prin- 
ciples of Policy; but the Reſpondents diſclaim the Aid of the LSGIsLA TUR upon the 
preſent Queſtion, and derive their Claim from the Common Law. 

IV. The Common Law has ever 1egarded public Utility, the MorHER of Juſtice and of 
Equity. Public Utility requires that the Productions of the Mind ſhould be diffuſed as 
wide as poſhble, and therefore the Common Law could not, upon any Principles con- 
ſiſtent with itſelf, abridge the Right of multiplying Copies. When the Common Lato 
took Root in this Kingdom, Literary , Compoſition ſtood, in regard to the Manner of 
making it public, upon the ſame Footing as in Greece or Rome. WRITING was, in 
thoſe States, the only Method of multiplying Copies. ; To tranſcribe or copy out a Book 
was the Right of every Individual z there was no other Way of propagating Knowledge: 
Of a perpetual Right in ons MAY to write out Books or to make Copics, there is not a 
ingle Trace in any Author that has come down from Antiquity. Arricus retained a 
Number of Slaves trained up to Writing, and it appears in TuLLY's Epiſtles, that 
ATTiCUs tranſcribed, not only for his own Uſe, but to ſell again to Cictro. 

In like Manner the natural Liberty of tranſcribing Books was never checked by the Common 
Law. From Altes, and other Compilers of the Hiſtory of Letters, welearn, that, 
from«the flow Progreſs of tranſcribing, Books were held up at an enormous Price. Livy 
was ſold for 120 Crowns of Gold for each Book, and a French Romance, called Le 
Romans de la Roſe,” was fold for 331. 6s. 6d. The Common Law could not with Juſtice 
uphold 2 Price ſo nrejudicial to the Cauſe of Learning. Accordingly he, who poſſeſſed 
a BRACTON or a CHAUCER, had an undoubted Right to make as many true Copies as 
he pleaſed, A MororoLy would have been pernicious, and Learning, in Conſequence, 
mutt have gone to Ruin. | MP 1 | 

V. The Common Law is IMMeMOoRIAL UsAGE. If, therefore, THERE Was A Time, 
when the PriviLeGe and MonoPoOLY, now contended for, could not, and in Fact did 
not exiſt at Cam Law, they never can exiſt by that Law, But suck a TInz has 

deen, namely, from the Beginning of our Hiſtory down to the GREAT Ana of 
Printing; and Printing (which is only a more expeditious Method of multiplying Copies) 
it is con:ended, cou.d not change the Principles ot Right and Wrong, or innovate 


the Law. 


Printing was invented at Mentz in Germany, Anno 1458. 6 6 
In 1471 CaxTor, a Mercer, of London, brought the Art into this Kingdom. In Ads 
of Parliament it is called a Trade, or Manufature of the . Kingdom. To exerciſe the Art 
was the Right of the Subject; in this Light the firſt Printers conſidered it. CHAuctr's 
Works were printed by CaxTox 1498, when the Author had long been dead. An- 
other Edition of Chaucer was ſoon given by Thomas Godfrey, - Littleton's Tenures were 
| | 8 printed 


F 


A P 


dee " gr, by John Lettou, and in a ſhort Period, by Richard Piuſon 1526, by 
homas Berthelet 1 Wh by Willam Raſtall 1534, by Robert: Redman 1540. Pinſon, 
indeed, ſays, in the Wit of that Age, that Redman ſhould be called Rudeman, quia Ho- 


minem rudiorem dix invenias. | He abuſes Reaman's Edition, but not a Word about an 
Invaſion of Property. 


1 


a It is ſaid on the Part of the Ref) — that the Name 4 Copy of 4 Book,” has 


been a Lerm 12 Ages, to ſignify the ſole Right of printing, publiſhing, and 
- felling, and 


this Ni . Ferdl — exiſted in Nabe as long as the 
ame. 


Anfee It is admitted on the Part of the Reſcondente, that there-i is no el or Ordi- 
nance relative to Copies till after the Lear 1640. An Uſage, whatever it be, 
is therefore not immemorial. 
Objeftion. From the Erection of the Stationers Company, pics were entered as Property, 
and Pirating was puniſhed. , 
Anſwer. The Common Law, according to this, begins with the Stationers Company: 

The firſt Charter was 3 88 2 & 4 Phil. and Mar. The Grant was founded 
on Principles of Bi Nis 5 to revent, as it recites, the Renetunl of great and de- 
teſtable Herejies. he new embers of the Company (in Number 97) were 

| made {iterary ' Conftables to ſearch for Books, &c. and, though the A at bad 
no Right over the Trade of Printing, it was ordered, « That no Man fhoull 
22 the Myſtery of Printing, unleſs be be of the: Stationers Company, er have a 
Licence. 
To this Company ſo conſtituted, and thus armed with a GENERAL WARN NT, 
wee are referred for Evidence of the Common Low. | 
Objedtion. Anno 1558, the Charter was confirmed in the 1ſt of Elizabeth. In that Year 
there are Entries o es of Copzes to particular Perſons, and down from that Time. 
Anſuver. Patent Rights be be don after the firſt Introduction of Priming. FrorssarTt's 
Chronicles 4 England, France, and Spain were publiſhed, Privilegio a Rege in- 
dults, by RICHARD PiNSON,| 1525. From that Time the Patents © ad ſolum 
imp! 1mendum”* were innumerable, Men, who had ſuch Rights, might enter 
their Books as Property in the Stationers Regiſter. But neither the Patent, nor 
the Entry, can be now received as Evidence of a Common Law Right. The 
Charter comprehended all the Printers in Fng'and : I he new Company had the 
ele Privilege of Printing, and they agreed to divide the Spoil among theqmſelves; 
but AUTHORS tere not Parties 10 the Agieement, 
Objetion, The Stationers Company was empowered to make Bye Laws, 
Anſwer, They were; and thoſe Bxx-· Laws might create a reluizve Right among the Mem- 
bers of the Company. 

In 1687 2 Byr-Law declares, that where a Book was entered to any Member, 
ſuch Perfon, by the antient Uſage 5 the Company, was reputed and taken to 
be the PROPRIETOR, By antient Uſage of the Realm had been mace conducive 

to the Point, But it was not competent to the Stationers Comp..ny 10 make 


Laws for the reſt of the Kingdom; and, if it had, it would Nor be Common 


| Law. 
Objection, The Decrees of a STARCHAMBER have been cited as ſtrong Authorities in Sup- 
port of the Bye-Laws and Cuſtoms of: the S:ationers Company. 
Anſwer, The STARCHAMBER was a criminal Court, and had not conflitutional Authority 
to determine civil Rights. That Court has been long fince aboliſhed, without 
Regret, and it is the Happineſs of the e that the Common Law has 
flowed through purer Channels. 
Objeftin, It has been (aid, that a STAR-CHAMBER Deus 1637, expreſly ſuppoſes a Cot y- 


Right to exiſt, otherwiſe than by Patent, Order, or Entry; which could only 
be by Common Law, 


Anſwer, 
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Ob fection. 
Anſwer. 


Objettion, 


Anſwer, 


: Oz; C At an, | 


Anfwer. 
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Objectien. 


Anfeer, 


2 CTU RH H 
The relative Rights of the Company were ſupported per fas et 1: t, in thoſe 
Times of high Prerogative: Licences from the ARCHBISHOP of CANTERBURY 
were frequent, and ſuch Licences, it is ſubmitted, were neither PATENT, 
OrDtx, or KxrxY. And, moreover,” a Common Law Right is never expreſily 
mentioned in any Ordinance, Proclamation, or Bye. Lato. It is often; called the 
Right, Privilege, Authority, or Allowance SOLELY TO PRINT. Had the STAR—- 
CHAMBER, and the Hie Commrssion Court,” expreſsly ſtated a Common 
Law Right, it could not bs received as an Authority in Point; and it is ſub- 
mitted, that a Common Law Uſazg cannot ariſe by mere Implication from dart 
Hints of the STAR-CHAMBER: %%% ͤ -( A 47 2 þ - PUIIEEE 


The ſame Argument applies to As of the Privy-Council, to Edict, Proclamations, 


the Ordinance of the TWO Hovses in 1642, and all the Ordinances during the 
Ufurpation. This whole Body of Precedents forms the Hiſtory of Deppotiſm, 
NoT of the Common Lato. The moſt that can be ſaid in their Favour is, 
that they ſuppoi ted an Uſage firſt ſet on Foot by As of Pari ment, by Patents, 

Bye-Laus, &. | AF $4 * Faun 

It has been faid, thot in thoſe Times Copies were protected by a much ſpeedier 
and more effectual Remedy than Actions at Law, or Bills in Equity. 

One lucceſsful Acien at Law would have been a better Proof of the Right, than 
2 thouſand Inftances of a»bitrary Power. | ty | 

The Lickxsix ACT has been called in Aid by the Refpondents, and they ob- 
ſerve, that the printing of any Book WITHOUT CoxSEext of the OWNER is 
forbid by that Act. RE. | ie BY, 

The OwNERSHIP was created by Patent, Order, Bye-Laws of the Stationers, 
Ke. ard it that Act recognized a Right /o created, it was an ACT or THE 
LEGiSLATURE ; but the Act, with all the other Encroachments upon Liberty, 
has long ſince gone to Reſt, to revive no more. 

It has been ſaid, that ſoon after the Expiration of the LicexsixG AcT, gth Mar, 
1679, 31 Car. II. there was a Caſe, as appears by LILLIE's ExTAIESs, fol. 67, 
Hilary Term, 31 Car. II. (1) Ponder v. Bradyll, for printing 4000 Copies of the 
Pilgr:m's Pregreſs, whereof the Plaintiff was Proprietor. 

It is a Declaration, ONLY, in the Book of a Sprcia! Pleader, and if the Defendant 
printed and expoſed to Sale FoUR THOUSAND Books, he was Je't in Poſſeſſion 
of them. | 

The Reſpondents, as if conſcious that the Ground of Bye-Laws of the Stationers, 
Ordinances, &c. is not tenable, reſort to a Court of Equity, and rely much 
upon the Injunctions that have iſſued out of the Cour? of Chancery.” 

The Injunctions of CHANCERY may be all drawn into à narrow Compaſs, and 
it will be ſeen, that they do not apply to the Point in Queſtion. 


I. Injunctiaus befere the Bth of Anne, c. 19. 


15th Nov. 1681, Stationers againſt Lee, (a) for printing Pſalters and Almanacs. 

17th Nov. 1681. Stationers againſt Wright (3), for publiſhing Almanacs, 

gth and 22d Feb. 1709. Stationers againſt Partridge, (4) for felling Almanacs, 
0 All theſe ate Prerogative Rights. | | 


II. bvjunims upon the Right given by the Statute of Bueen Anne. 


gth Nov. 1722. (6) Enaplock againſt Curl, for printing Pridcaux's Directions 
to Church-Wardeus. 75 | x 


1) Par. Lit. Prop. 19. | (a) N. ky 121. | | 
Thom, 40% 4 Fin, Abr. 278. pl, 3. 


(2) Zur. Lis, Prop. 31. 96. (5s) 2 Brach, 


(3) 44. g6. 


„„ OT OS | 3 

exc Dec, 1722. Tonſon againſt Clifton, fer - Sir. Richard Steele's Conſcious 
OVers, h | | 1 41 | | 

5 and 248 May, 1729. Gulliver againſt Watſon, (1) for printing Pope's 
unciad, ig 2 ; 

28th Nov. 1735. Motte againſt Faulkner (2) for 1 8 and Swift's Miſcellanies. 

27th Jan. 1735. Walthoe againſt Walker, (a) for Nelſon's Feſtivals. 

bth Dec. 1737. Baller againſt Watſon, (3) for Gay's Polly. 

13th March, 1740. Gyles againſt Wilcox, J for Hale's Pleas of the Crown. 

19th May, 1740. Read againſt Hodges, (5 for Hiſtory .of Peter the Great. 

6th Nov. 1757. Tonſon againſt Mitchell, for Byng's Expedition to Sicily, 


III. Djunfios for printing unpubliſhed Manuſcripts without Licence from the Authar., 


24th May, 1732. Webb againſt Roſe, (6) for Web's Conveyancer. 
- 5th June, 1741. Pope againſt Curl, (7) for printing Pope's Letters, 
13th June, 1741. Forreſter againft Waller, (8) for Forteſter's Reports. 
. of 'Queenſbury againſt Shebbeare, (8) for Clarendon's 
2 | fe. t 3 | 
Trinity Term, 1768. Macklin againſt Richardſon, for printing Love A-la-Mode, 


IV. Injun#tions as ts Old Books after the 21 Years granted by the Sth Anne. 
9 h June, 1735. Eyre againſt Walker, (2) for The Whole Duty of Man. 


N. B. This could not be the Old Duty of Man; if it was, the Right muſt | 


have been founded upon an Aſſignment from the Author, and the Author is 
unknown to this Hour, 


30th April, and 11th May, 1752. Tonſon againft Walker, (9) for Dr. Ne- 


ton's Milton. 
V. Injunctionts relative to Books after the Twenty-eight Years given by the 8th Anne, 


Trinity Term i768, Millar againſt Donaldſon, (10) for Thompſon's Seaſons — 
Pope's Iliad —Switts Works, with the Life and Notes by Dr. Hawkeſworth. 
Here as to Swift's Works, (the Notes ind Liſè being within the Statute) the 
Injunction was continued, 25 
As to Thompſon's Szaſins, and Pope's Iliad, (being beyond the 28 Years of 8th 
Anne) the Injunction was diffotved, 
From theſe Cales it appears, that the General Queſtion touching “ the Commen 
Law Right” has never been determined by any CHANCELLOR, 


VII. MECHANICAL INSTRUMENTS, and alſo PIN rs made by Engravers, have ever 
been open to all Artiſts, unleſs ſecured to the INvexTor by Patent, or by Ad 
of Parliament. Between fuch ln niỹ, and Copics of Books no ſenſible Diſtinction 


can ve made. An Orrery repreſents the Plavetery 'Syfem: He, who makes one 


after the firſt Model, takes the Science of Aſtronomy as reprefented by the 
. Orrery And he, who prints a Book, takes the Author Seniiments.— - Where 
is the Difference? f 


(1) 4 Vie, Abr, 278, 279. | x | (7) Baur. Lit. Prop, 28, 34. 2 Tr, Ard, Rep. 342 
(2) Bur. Lit. Prop. 27, 61. 2 Black. Com. 407. 2 Flack, Com, 407. a 
3) 2 Black, Com. 40% 4 Fin. Abr. 479. x 8) Bur, Lit. Prop. 34, 2 Black. Com. 407. 

4) 2 Tr, 41. Rep. 141, pl. 130. (9) Bur, Lit. Prop. a8, 61. 2 Black, Com. 40. 

) 2 Tr, Ark. Rep. 142, 143+ (10) Bur, Lit, Prop. 31, 97. AS EAR 

(6) Bur. Lit. Prep. 33, 34. 2 Bark, Come qo7. n 
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8 | > CASE: or rut 
In: The relative Rights of the Company were ſupported per fas et nefar, in łhoſe 
Times of high Prerogative: Licences from the ARCHBISHOP of CANTERBURY 
were frequent, and ſuch Licences, it is ſubmitted, were neither Par EN, 
OrDER, or ExTRyY. And, moreover,” a Common Law Right is never expreſly 
mentioned in any Ordinance, Proclamation, or Bye. Lato. It is often called the 
Right, Privilege, Authority, or Allowance SOLELY TO PRINT. Had the STAR- 
CHAMBER, and the HIGH Commrssion CoURT, expreſsly ſtated a Commen 
| Law Right, it could not bs received as an Authority in Point; and it is ſub- 
mitted, that a Common Law Uſaze cannot ariſe by mere Implication from dark 
Hints of the STar-CHAMBER. 
The ſame Argument applies to Aut of the Privy-Council, to Edits, 8 
the Ordinance of the Two Hovses in 1642, and all the Ordinances during the 
Uturpation. This whole Body of Precedents forms the Hiſtory of Deſpotiſm, 
NoT of the Common Law. The moſt that can bs ſaid in their Favour is, 
that they ſuppoite4 an Uſage firſt ſet on Foot by Ars of Pari. mem, by Patents, 
F Bye- Laws, &. 
Ob jectian. It — been faid, that in thoſe Times Copies were peter ed by a much ſpeedier 
1 and more effeQua! Remedy than Actions at Law, or Bills in Equity, 
: | Anſwer, One luccelsful {on at Law would have been à better Proof of the Bight, than 
a'thouſand Inſtances of arbitrary Power. 
Objeftien, The LicexsixG ACT has been called in Aid by the Refpondents, and they ob- 
ſerve, that the printing of any Book WITHOUT CONSENT of the Ong is 
forbid by that Act. k 
Anſwer, The OwnerSHtP was created by Patent, Order, Bye- Laws of the Stationers, 
Ke. and if that Act recognized a Right fo created, it was an ACT or THE 
LEGiSLATURE ; but the Act, with all the other Encroachments vpon Liberty, 
has long ſince gone to Reſt, to revive no more, 
Ob jection. It has been faid, that ſoon after the Expiration of the LicexsixG AcT, goth Mary £ 
1679, 31 Car. 11. there was a Caſe, as appears by LILLIE's EnTxIEs. fol. 
Hilary Term, 3i Car. II. (f) Pondey v. Bradyll, for printing 4000 Copies of the 
Pilgr.m's Pregrefs, whereof the Plaintiff was Proprietor. 
Arfwer, It is a Declaration, ONLY, in the Book of a Special Pleader, and if the Deſendant 
— printed and expoſed to Sale FoUz THOUSAND Books, he was Je't in Poſſeſſion 
cf them. 
Objefiion, The Reſpondents, as if conſcious that the Ground of Bye-Laws of the Stationers, 
1 Ordinances, &c. is not tenable, reſort to a Court of Equity, and rely much 
| upon the Injunctions that have iſſued out of the Court of Chancery. 
Anſwer. T he Injunctions of CHANCERY may be all drawn into a narrow Compaſs, nd 
; 3 Wil! be ſeen, that they do not apply to the Point in Queſtion. 


I. Ijuncbiaus before the 8th of Anne, c. 19. 


15th Nov. 168 . 'Stationers againſt Lee, (a) for printing Pſalters and Almanacs, 

17th Nov. 168 1. Stationers againſt Wright (3), for publiſhing Almanacs. 

gth and 22d Feb. 1709. Stationers againſt Partridge, (4) for felling Almanacs. 
All theſe are Prerogative Kights. 


Th Injuntims upon the Right given by the Statute of Nen Anne. 


gth Nov. 1722. (6) Knaplock againſt Cur), for printing Pridcaux' $ Directions 


10 Church-W ardeus. 
\ 
* (1) Fur. Lit. Prop. 19. (4) 14. 31, 96, 141. 
(2) Zur. Lit, Prop. 31. 96. | (5) 2 Black, Com, 407. 4 Fin, Abr. 278. pl. 3. 


(3) 44. g6. 
11th 


A TORS v TITER | 9 

1 Dec, 1722. Tonſon . againſt Clifton, fer Sir Richard Steele's Conſcious 
vers. 3 

a. and 236 May, 1729. Gulliver again Watſon, (1) for printing Pope's 
unciad, f 

28th Nov. 1735. Motte againſt Faulkner (2) for Pope and Swift's Miſcellanies. 

27th Jan, 1735. Walthoe againſt Walker, (a2) for Nelſon's Feſtivals. 

both Dec. 1737. Baller againſt Watſon, (3) for Gay's Polly. 

13th March, 1740. Gyles againſt Wilcox, 75 for Hate's Pieas of the Crown. 

19th May, 4740. Read againſt Hodges, (5) for Hiſtory of Peter the Great. 

6th Nov. 1757. Tonſon againſt Mitchell, for Byng's Expedition to Sicily.” 
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III. Injunfions for printing unpubliſhed Manuſcripts without Licence from the Authar, 


24th May, 1732. Webb againſt Roſe, (6) for WebY's Conveyancer. | . 
5th June, 1741. Pope againſt Curl, (7) for printing Pope's Letters. 
13th June, 1741, Forreſter againſt Waller, (8) for Forteſter's Reports. 
— of Queenſbury againſt Snebbeare, (8) for Clarendon's 
| fe. | | 
Trinity Term, 1768. Macklin againſt Richardſon, for printing Love A-la-Mode, 
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IV. Injun#tions as te Old Boks after the 21 Years granted by the 8th Anne. 


h June, 1735. Eyre againſt Walker, (2) for The Whole Duty of Man. 4 
N. B. This could not be the Old Duty of Man; if it was, the Right muſt ; "if 
have been founded upon an Aſſignment from the Author, and the Author is 
unknown to this Hour, | = 
30th April, and rith May, 1752. Tonſon againſt Walker, (9) for Dr. New- - 
ton's Milton. | | 1 f | 


V. Injunctions relative to Books after the Twenty-eizht Years given by the $th Anne. 


Trinity Term 1765. Millar againſt Donaldſon, (10) for Thompſon's Seafons— 4 | 
Pope's Hiad—Switt's Works, with the Life and Notes by Dr. Hawkeſworth. 42 
Here as to Swift's Works, (the Notes and Liſe being within the Statute) the | 
Ipjunction was continued, 5 | 
As to Thompſon's Seajons, and Pope's [liad, (being beyond the 28 Years of 3th 
Anne) the Injunction was diſſolved. | 
From theſe Caſes it appears, that the General Qusſtion touching“ the Common 
Law Right” has never been determined by any CHANCELLOR, 


VI MECHANICAL INSTRUMENTS, and alſo PRIN rs made by Engravers, have ever 
been open to all Artilts, unleſs ſecured to the INVEN ToR by Patent, or by Act 
of Parliament. Between fuch ſudenliens and Copics of Books no ſenſible DiltinAion 


7 * 8 1 ah | k 
5 can ve made. An Orrery repreſents the Planet ry Syfem: He, who makes one 
after the fhrit Model, takes the Science of Altronomy as repreſented by the 
. Orrery ; And he, who prints a Book, takes the Futhor's Sentiments.— — WV here 
is the Difference? . | : 
(1) 4 iy, Abr. 278, 279. : | (5) Bur. Lit. Prop, 28, 34. 2 J.. A. Rep. 342, 1 
(20 Bur. Lit. Prop. 27, 61. 2 Black. Com. 407. 2 Fact. Com. 40. n 
(3) 2 Black, Com. 40%. 4 Fin. Abr. 479 a (8) Bir. Lit. Prop. 34, 2 Black, Com. 407. 
(4) 2 Tr, Ak, Rep. 141, pl. 130, | (vg) Bur, Lit. Prop. 28, 61. 2 Bact. Com. 407. 
(5) 2 Tr, Ark. Rep, 142, 143+ (10; Bar, Lit. Prop. 31, 97. | 
(6) Bur. Lit. Prop. 33, 34. 2 Bact. Come 407. | 
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VII. Preregalide Copies, ſuch as the Bible, and Books of Divine Service, do not apply 
to the preſent Caſe. They are left to the Superintendance of the Crown, as 
the Heap and SovyzRE1GN of the STATE, upon Principles of public Utriity. 
To aſcribe to the Crown a perpetual Right to the BISLE upon Principles of 
Preperty, is to make the Crown turn BooKSELLER, fit be true, that the 
RKixG paid for the Tranſlation of the Bible, it was a Purchaſe made for the 
whole Bopy oF THE PEevPLr, forthe Uſe of the King dom. 

As of Parliament, it is admitted, are the Work of the LEGIsLATURE, and 
therefore under the Direction of the CRown, as the executive Part of the Con- 
STITUTION, Property, therefore, is NOT the Foundation of Preregative C pies. 

Kinz Charles I. publiſhed a Tranſlation of David's P/alms, written, as his 
MaJjesTy fays in the Preface, by his Rovar Far HEN. But the Idea of a 
perpetunl Property was. not then conceived, and therefore a Patent was granted 
to give the fale Right to the BOOKSELLER, 


Cl ſectiou. It has been ſaid, that the Authority of ſuch a Man as M1LToON is of great Weight. 


He is repreſented as ſpeaking, aſter much Con/ideration, on the very Point, and 
his Words are, (1) The juff retaining of each Man's Cary, which God forbid fhoul1 


« be gainſaid. 


" 4ifwer, Mirros, in the Cloſe of his famous Speech “ for the Liberty of unlicenſed 


» 


Printing,” in 1644, fays, the Ordinance of the two Houſes for ſubjecting the 
Preſs to a Licenſer was obtained by indirect Means. It may,” ſays he, be 
% doubted whether there was nt in it the Fraud of ſome on PA TENTEES and 
„% MoNoPOLIZERs 2» the Trade of Bookſelling, whe, under the Pretence of the Poor 
«© in tar Company not to be defrauded, and the juſt retaining of each Man's 
« Copy (which Gd forbid ſhould be gainſaid) brought divers glofſing Colours te 
&* the Hue, &c. | 
MitTox's Idea of each Man's Copy ariſes from the old PaTENTEES and Mono- 
POLIZERS, and certainly, while there was a RELATIVE PROPERTY in the 
Stationers Company, the poorer Members ought not to be defrauded. He 
does not ſay, how long the Copy ſhou.d be retained, and that is the Point in this 
- - Cauſe, It may be preſumed, Mil rox could not wiſh, that Paradiſe Loft, 
which was fold for 51. and two further Sums of zl. to be paid conditionally, 
ſhould continue a SPLENDID FORTUNE in the Hands of a Book$SELLER, and 
his GRAND-DAUGHTER be obliged to beg a Charity-Play at Drury-Lane 
Theatre, 1752. | 
Doctor (2)SWiFT and Mr. Pur rx were both clearly of Opinion, that there was 
n Common Law Right and the Opinion of ſuch a Man as Mr, PuLTeNney, who was 
for Years of the firſt Ability in Parliament, my be allowed to have ſome Weight. 
Doctor WATTS publiſhed a Volume of Sermons in 1720: Mr. LoncGMan, one 
of the Reſpondents, republiſhed it in 1758; and though the Period of 28 Veers 
was expired, a Common Law Right, if it exiſted, would have protected the 
Property; But the Reſpondent, Lox6MAN, annexed to his Edition a Patent 
for 14 Years, dated the 21ſt March, 1758. 

VIII. Whatever Encouragement may be due to AUTHoRs, the Common Lato cannot, 
after the dilence of Ages, pronounce at once upon a new Species of Right, which 
has been hitherto “ Property not properly known,” 5 te 

Baut Notes are of a Value well aſcertained, and yet the Common Law did not 
adapt itſelf to that Emergence of Commerce, but it was for the LeGisLATURE (3) 
to ma ke the ſtealing it or taking it by a Robbery a FELoxy. 

b 1 he Statute of Queen Anne was not declaratory of the Common Law, but intro- 
dutive ofa R] Law, to give learned Men a Property which they had not before. 

Obieftion. It has been contended on the Part of the Reſpondents, that the Act of Queen 


Anne is an ACCUMULATIVE STATUTE, declaring the Common Law, and 
giving additional Penaltics, | 


(1) Milton's proſe Works, 1 Vol, 4, Fol, 172, (3) See 2 Ges, II. Chap. 23. 
(2) det 3 V. I. ot Stuift's Lettets. 
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In ſupport of this, a Pamphlet, ſaid to have been given to the Members in 17c9, 
has been cited, and it appears that the Pookſellers meant to inculcate the Idea 
of antieni Uſage, but what that Uſage was, how it took its Origin, and how it 
was ſtated in the Pamphlet, the Extract leaves in Obſcurity. 

Anſwer. Cotemporary Expoſition will, no doubt, deſerve Attention. To this End, the 
Hijtzry of the Bill, as it {lands upon the Feurnals of the Houst of Commons, 
together with the Account of the Conference with the Loxns, will clearly 
evince, that the LEGISLATURE were not employed in SECURING an antecedent 
Preperty, but expreſsly declared, “ that AUT;1oRs and Bookſellers had the ole 
* Property of Books VESTED in them, by that AR, for the Terms therein men- 
„ tioned,” (t) When the Bookſellers Petition was preſented ; alſo their 2d Pe- 
tition, 2d Feb. 1709—14th March 1709, reſolved that the Title be a Bill for 
the Encouragement of Learning, by VESTINE the Copies in the Authors or Pur- 
chaſers, &c, 5th April the Bill returned from the Lords—5th April 1710, 4 
Conference with the Lords and Mr. AnpisoN, one of the Commons. 


Objeftion, Of this Evidence the Reſpondeats feel the Weight, and therefore they reſort to a 


Variety of Comments upon the STATUTE itſelf. 

They rely much upon the Preamble : The Words are, Whereas Printers, 
„ Bookſellers, and other Perſons, have of late frequently taten the Liberty of 
© printing, &c, Books and other Writings without the Conſent of che Au- 
„ thors or Proprietors of ſuch Books, to their very great Detriment, and too. 
** often to the Ruin of them and their Families; for preventing therefore juch 
& Practices, for the future, &c.“ | 

From the Words © taking the Liberty,“ and ſuch Pradtices,” it is inferred that 
the Perſons within the Deſcription of them, were WRORNG Dorrs, A 
Queſtion is put, When the Legiſlature ſpeak of a Liberty taken, could they 
mean a Claim founded on any Right ? And by Practices, did they mean to 
ceſcribe the Exerciſe of @ legal Right? I ne Word © Practices” is properly 
applied to the doing of il}igal Acts, | 

Anfuer, If they were wrong Doers, the LEGISLATURE has uſed the mildeſt Terms in the 
| Compaſs of our Language; but it is ſubmitted that they were not Treſpaſſers. 
Aſter the final Extinction of the licenſing Act, 1694, Men had a Right to 
ie-print Books in the ſame Manner as PRINSTSELLERS had lawful Authority 
to copy, engrave, and publiſh all Forks, Defigns, and Prints which were not 
ſecured. to the INvExTORs by PATENT for a Term of Tears; and yet the 
Legiſlature by 8 Geo, II, Chap. 13. in thevery ſame Words recites in the Pre- 
amble, ** Whereas divers Printſellers, &c, have of late frequently talen the Li- 
« perty.of copying, engraving, &c. and for preventing therefore ſuch Praiſes, &c. 

Again, inthe 7 Geo. III. Chap. 38. the Printſellers who engraved and expoſed 
to Sale the Defrens and P: ints of the late WILLIAM (2) HocarTy, after the 
Period of fourteen Years granted to him by PARLIAMEXT, are in that AR 


(1) See Com. Journ. 12 Dec. 1709. ; 
(2) „ There is nothing can be more ſimilar, than the Art of Engraving is to literary Compoſition ; I will illuſtrate this 
Propofition by the Works of. Mr, Hogarth, who, in my humble Opinion, » the only truly original Author, this Age hath 
produced in EFng/and, There is ſcarcely any Character of an excellent Author, that 18 no juſtly applicable to his Works 3 


what Compoſition } what Vantety ! — what Sentiment — what Fancy ! — what Invention and Humaur we diſcover in 


all his Performances! in every one of them an entertaining Hiſtory, a natural Defcription of Characters, and an excellent 
Moral: Ican read his Works over and over again: Horace's Characteriſtic of Exceilency in Writing is verified in Hogarth's 
Prints, decies repitita piacebir ; every Time I peruſe them, I diſcover new Beavtics, and receive treth Entertainment. Can 1 
fay more in Commendation of the literary Compoſitions of a Brier, or a Scott? There is great Authority fur this Parallel. 
Ine Legiflature hath con ſidered the Works of Authors and Engravers in the leme Light ; they have granted the fame Pre- 


tection to both; and it is remarkable, that the Act of Parliament for the Encouragement ot thoſe who invent Engravings, 


runs almeft in the ſame Words, as the Act for. the Protection of hierary Compehtions,”” See Lord Gardenftenr's Argument 
on giving his Opinion, upon the Queſtion of Literary Property, between Hinton and Donaldſon, in BS Scaiſh 
Deciſion of the Court of Sefton, in that Cauſe, publiſhed at Edinburgh in 4to, A. D. 1774, 
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called the PRoPrIETORS of the Copies of WILLIAM HocartH's Works, and 

then the LrGors.aTURE proceeds to rfrain thoſe very PropPrIrTORS from 

vending the Copies, which were their egal Property. — Thus it is plain, that 

the LEG1$LATURE ſpeaking of a Vega! Right, deſcribed it by the Words 

| « taking the Liberty,” and ſuch Practices.“ 

| If by the Terms, © taking the Liberty,” and fuch © Pradlices,“ it can, by fair 
Conſtruction, be intended that Injuftice, Fraud and Rapine are implied, the 
like Imputation is thrown upon the Print/ellers, who exerciſed a g Right, 
and are allowed to be PROPRIETORS, | 

It may be preſumed, that if the LEGisLATURE had perceived aua] Guilt or 
illegal Practices, they would, agreea ly to their own Dignity, have kept no 
Terms with Men, who vislated Laws, and wrought the Ruin of Families. 

But Learning, to the Honour of the LEGISLATURE, was to be encouraged ; 
and it may be aſked, if the Statute of Queen Anne did not create a new Property, 
what was done for Learning ? 

If the Right was antecedent to the At, How did the LecisLATURE v the Pro- 

k perty in Authors: 

1 If the LEeG1:LATURE had the fainteſt Idea of a pre-exi/ting Properly, why was 

[ the /ole Right of reprinting Books, which had been freviougly publiſhed, re- 
ſtrained to twenty-one Years, and no mire f A ſtrange Way of encouraging 

| Learning, by abridging ancient Rights / b 

If the 47 Jucen Anne intended merely to give additional Penalties, by Way of 

| new Fences to a common Law Right, Why give thoſe Penalties for fourteen 
1 | Years only ? If the Property is perpetual, Why ſhould not the Remedy be c- 
3 extenwye 7 
If by Copy“ be underſtood a perpetual Property, the Author who (old his Copy 
under the Idea of a Transfer for fourteen Years only, may be told by an ar!ful 
Bookſeller, that more was meant than meets the Ear, and that @ Sale of h's Copy 
imports a SALE FOR EVER, The Conſequence will be, that, inſtead of en. 
. *couraging Learning, a Snare has been unwittingly ſpread for Men of Genius 
| | and Induttry, and the Clauſe of the STATUTE, which gives a Reverſion to the 
AuTHor at the End of fourteen Years, if be live ſi long, will be eluded by 
the Craft, and, as MiLToN phraſes it, by the SphrJms of Merchandize. 
If the Book, at the End of fourteen Years, reverts to the Author, his Intereſt is 
ſerved : If it does not, the Lte1sLATURE, by ſuch a Conſtruction, has ex- 


n 
20 2 — -_ 


| | tended % Benefit ts learned Men. 
4 But happily it appears mat PARLIAMENT has reviſed its own Acts, and in 
| Ferms as clear as the Engliſh Language affords, declared, that the Property 


Z was given by the Act of Queen Anne. Fox 
| | 7. Geo. II. Chap. 24. is intitled. An At for granting to Samuel Buciley the 
foelr Liberty of printing and reprinting the Fflorres of Thuanus, The Pream- 
ble recites, ** that Buckley at a very great Expence had prepared an Edition of 
Truanus in 7 Volumes Folio, and then adds,” Whereas the ſole Liberty 
of printing and repuinting Biats for the Term of fourteen Years, to commence 
from the Day of the publiſhing the fame, GRANTED To THE PROPRIETORS 
THEREOF, by an Act made in the &th Trar of Queen Anne, intitled, an Act 
jor the Encouragement of Learning, BY VESTING ThE CorIEs of printed Books 
in the AUTHORS or PURCHASERS, Oc. | 
Of the Sue and Meaning of the Legiſlature, we are now fully inf by the 
HIGHEST AUTHORITY : He thai runs may read the lnteat and Scope of the 
Statute : ** The {ts Liberty of printing and rebrinting for the Term of four- 
teen Years W.$ GRANTED by the 8th of Queen Anne,” 
The Law was made for the Encourazement of Learning: INGENUITY has en- 
deavoured to prvzic it, but the LEGISLATURE has given the Expolition. 


X. The 
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X. The Notion of * a pzrRPETUAL Parvitecs and Monopol v,“ hath been within 
theſe few Years, hatched among the Bookſellers ; who now come with. gloffeng 
Colours, and, under a Pretence of ferving the Cauſe of Literature, but meanreally and 
only to get the Fruits of Genius into their own Hands, for ever. The Conſequences 

of this. new Doctrine (were it eftabliſhed) would be fatal to the Intere/t of 
Letters, and the Fame of every valuable Author, | | 

Books may be held up at too high a Price. Notes and Iluſtrations may be 
wanted, ard generally are, in thirty or forty Years ; not only the Manners, 
but even Science itſelf changes in the Progreſs of Time. Moral Philoſophy, and 
Aathematicks ſhould keep pace with the Viciffitudes of the World. Uſeful 
Commentaries upon valuable Works cannot be made without the Licence of 
the Book$sELLER, who has purchaſed the Copy: His Avarice, his Timidity, 
or his Want of Senſe may tell even the oRTIGINAL AUTHOR, that he ſhall not 

re- print his own Book with further Improvements. If the Author ſhould 
happily be permitted to do it, it muſt be upon the Bookſeller's Terms ; but 
more probably the Frugality of the BookxsELLEr will grudge an additional 
Expence, and taking upon him to pronounce upon Wit, he may ſay, that he likes 
the Book as it is. | 

MLrox, in his famous Speech, has thought this Head of Argument an impor- 
tant Topic againſt a Licencer of the Preſs, His Words are, What if the 
* Author ſhall be one fo c:pious of Fancy, as to have MANY THINGS, well 
worth the adding, come INTO HIS MIND after LICENSING, while the Book 
«© is yet under the Preſs, which not ſeldom happens to the beſt and diligenteſt 
© Writers, and that perhaps a dozen Times in one Book. The Printer dares 
** not go beyond his licenſed Copy; ſo often then muſt the Author TRupoE 
*© TO H1s LEAVE-GIVER, that thoſe his new INSERTIONS may be viewed; 
„and many a Jaunt will be made, ere that Licencer (for it muſt be the ſame 
«© Man) can either be found, or found at leiſure : Mean while either the Preſs 
<< muſt ſtand fill, which is no ſmall Damage, or the Author 'Lozt RIS Accu- 
© RATEST I HoUGHTS, and fend the Book forth into the World, worsz 
* THAN Hz COULD MAKE IT, Which to a diligent Writer is the GREATEST 
„ MELANCHOLY and VEXATION that can befall.“ 

In the Caſe of a perpetual Privilege and Monopoly, the Bookſeller becomes the 
Author's LeAve-civeR : Many a Jaunt may be made that his new INsER- 
TIONS may be viewed, and at length he may fit down with the MzlAxcHoLx 
and V 2XATION of leaving his Book woRss THAN HR COULD MAKE Ar. 


XI. Should the Work, purſuant to the Statute of Queen Anne, revert to the 
AUTHOR in fourteen Years, he will become the Guardian of his own Fame ; 
and, in Conſequenee, learned and indufirious Men will be enabled to reap n't only 

the Fame, but the Profits of thetr Labours, 10 the Honour and Advantage of them- 
ſelves and their Families. 1 
Objectian. It has been colourably ſaid, that for à perpetual Preperty Authors may raiſe in 
their Demand, and gain a much LARGE Sun for the Copy ; or they may 
publiſh upon their own Account, and feel the Pulfe of the Public before they 
.... diſpoſe of the Copy. PR WY OS 
H#nſwer. Except one or two very modern Inſtances, à competent Price has not been given. 
It Bookſellers have hitherto been dealing under an Idea of a pERPETUAL Mo- 
NOPOLY, they have not paid an adequate Compenſation for it, and che ſame 
Phlegm will govern their future Tranſactions. It is a melancholy Conſidera- 
tion, that even a Writer of Mr, 'I Komeson's M-rit does ot appear to have 
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Sum pa'd to him for a Variety of Articles was 2421. 106. The Tragedy of 
S$oPnox1SBA, at the old Price for: a Play, was worth rog!. The Peem, 
facred to the Memory of Sir [Saac NEwTon, BRITANNIA, and an Eſſay on 
D:ſcriative Partry, from the Pen of Thoursox, were worth a conſiderable 
Sum, How much emains for the Seaſons ? no Work of late Years has been 

- «+ more generally received: The Profits to MiLLAR muſt have been large, and, 
aſter ail, the Copy fold for gog]l. at a public Auction, 

F Authors had always Acceſs tu a CLARENDON PRESS, where the preciſe Num- 
ber ordered would be printed, and ne more, the Impteſſion might be diſtributed 
to the London Boskſellers, and ad Author might ſtand. the Hazard, But 
Aurhons are not often in that Situation, and, beſides, the immediate Expence 
of Paper and Print is not favourable to ſuch Experiments. 

A Period of fourteen Years is a ſute Teſt of every Book. If, after that Time, 
it be worth reprintingy the Authors ACCURATEST "THOUGHTS may be inter- 
woven, and the Fame and Profit, will accrue. to the Man of Labour and In- 
vention. | | 

But if a PERPETUAL PRIVALEGE and MoxoyoLy are to interrupt his Hopes, 
the PURCHASERS of the Copy will be enriched, and, in the emphatic Words of 
Davrpzx, It will continue to be the Ingratitude of Mankind, that they who- 
© TEACH Wisbom: by the sUuREsT MEAns, ſhall generally live poor AND- 
© UNREGARDED ; as if they were born oN LY rox THE PUBLIC, and had no 
Inteteſt in their own well-being, but were to be LIGHTED UP-LIKE I APERS,. 
and ae themſelves for THE BENEFIT. OF. OTHERS.” 


E. THURLOW. 
rden of He AI REMPLE. 
AR. MURPHY. 


CASE of the RESPONDENTS: 


Mr. Thompſon was Au- 155 THOMPSON, late of Richmond, in Surry, Eſq; deceaſed, was, in his 
2 2 1 Life-time, the Author of a Tragedy called Saphoniſla, and alſo a Poem intitled Spring, 
honed * — In January 1729, Andrew Millar (now deceafed) contracted with Mr. Thompſon for the 
right ie Andrew Milla, Purchaſe of the ſaid Tragedy and Poem; and, by Indenture, dated the 16th of January, 
1729, Mr. Thompſon, in Confideration of 1371. 10s. paid to him by the ſaid Andrew 
Millar, did a(fgn to the ſaid Andrew Millar, his Executors, Adminiſtrators, and Afligns, 
the true Copies of the ſaid Tragedy and Poem, and the ſole and excluſive Right and Property 
of printing the ſaid Copies, for his and their fole Uſe and Benefit: And 2!fo all Benefit of 


2 Additions, Corrections, and Amendments, Which thould be afterwards made in the faid 
opies. 7 


Ae. Thompſon was alſo Mr. Thompſon was alſo the Author of the following Poems, viz: a Poem called Summer, 


the Author of fever) Poem called Autumn, a Poem called Winter, a Poem called Britannia, a Poem facrad te the 


other Pocras, particular] 2 * 8 „ 
there, 3 ue. Memory of Sir Iſaac Newton, an Eymn on the Succeſſion of the Seaſons, and an Eſſay on d:ſcriptive 


Autumn, wad Me,; Poetry; and, in Conſideration of fol. which, by a Receipt under his Hand, dated 28th of 
1 2 July, 1729, he acknowledged to have received from John Millan, of the Pariſh of St, Mar- 
- a & Ter. * garct, Weſtminſter, Bookſel.er, Mr. "Thompſon fold to the (aid John Millan the Copies of 
affigned th: Copics of the ſeveral Poems laſt mentioned, with the ſole Right of printing and publiſhing them, to- 


thera is John Milian. gether with ſuch Alterations and Additions as the Author ſhould aſterwards occaſionally make. 
About 
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R E S P ON D EN T S. „„ 
About June, 1738, the ſaid Andrew Millar contracted with the faid John Millan for the 18th June, 1728, John 43 

Purchaſe of the ſeveral Poems laſt mentioned, fo fold to him. by Mr. Thompſon: And, yy in bags ge * 1 

Indenture, dated 18h June, 1738, John Millan, in Conſideration of ' 1051. paid to him by enen bag purchaſed F 

Andrew Millar, did aftign unto che taid Andrew Millar, his Executors, Adminiſtrators, and of Mr. Thompſon, tb 

Aſſigns, the ſeveral Copies of the Poems laſt mentioned; with all the CorreQions, - Alterations, Andrew Millar. | 

and Additions, aich the Author had made, or ſhould make; and all the Right, Title, In- 

tereſt, Property, Caim, and Demand of the ſaid John Millan to, or in, the ſaid Copies, 

And alſo, the fc vera]. Plates of the Prints of the ſaid Seaſons, and the Plate of the Print in the 

Krontiſpiece of the {uid Seaſons: And alſo, the Plate of the Print of Sir Iſaac Newton's Mo- 

nument: All which P.ints had been uſually bound up with the ſaid Poems and Pieces. 


- 


By Virtue of the aforeſaid Indenture, Andrew Millar became lawfully intitled to all the 
Profics arifing by the printing and publiſhing of the ſeveral Poems before- mentioned, and to 
the ſole and cxclutive Property and Right of printing Copies of them, and of vending and 
diſpoſing of the ſame. 5 | 


Andrew Millar died in June, 1768, having firſt made his Laft Will, in Writing, dated, ſune, 1968, Andrew 
20th February, 768; and thereof appointed his then Wife, Jane Millar, (now Dame Millar dic, having, by 


Jane Grant) William Millar, Thomas Longman, and the Reſpondeat, Thomas Cadell, Wa fare Ten, Bas 
My we 4 1 ve . 
Executors, | Jane rast) W. Millar 
| | ho. Longniany and T. 
Soon after Andrew Miller's Death, bis Will was duly proved by his Widow, the ſaid Cd hu: Execatore, 


| F - 88 Ihe Tetator's Widow 
William Millar. and the Reſpondent Thomas Cadell, who thereby became intitled to the -— ray Ms 2. 
ſeveral Cop'es of the Poems before mentioned to have been purchaſed by the ſaid Andrew Thomas Casell, proved 


Millar, and tothe fole Right of printing, publiſhing, and vending them, the Will. 


On the 13th June, i799, the Copy-rizht of the ſeveral Poems before mentioned, with lhe 13th June, 1769, the 

ſole Right of printing, publiſhing, and vending them, was ſold, by Order of Andrew Millar*s Copy-right of the defore 
Executors, by Auction, at the Queen's Arms Tavern, in Saint Paul's Church- yard, London, Wentiened P. em pat up 
At this Sale, the Refpondents purchaſed the Copy-right of the ſaid Poems, in the Proportions, of Aae 
and for the Prices, following, viz. John Rivington purchaſed one fifteenth Part of the ſaid ecuters, and foidin Pata 
Copy-right for 22); x28. William Johnſton, another fifteenth Part for 32). 128. William ee de Reſpcadents, 
Strahan, anot er fiſteenth Part for 321. 125, "Thomas Longman, another fifteenth Part for 
321. 12s. William Richardſen, and John Richardſon, two twelfth Parts for $81. 109. 
Thomas Lowndes, one-twelfth Part for 431. Thomas Caflon, onc-twelfth Part for 43. 
George Kearfley, one-twelfth Part for 421 Henry Baldwih, one-twelfth Part for 421. 
Thomas Cadell, one-fifteenth Part for 321, 128. William Owen, one-twe!fth Part for 41]; 
10s. Thomas Davies, one-twelfth Part for 421. and Thomas Becket and Peter Abraham 
De Houdt purchaſed of the ſaid Thomas Davies one-twenty-fourth Part for 2 J. Afterwards 
the Reſpondents reſpectively paid to the Executors of Andrew Millar the- ſevera} Sums of 
Money agreed at the Auction to be given for their feveral Parts of the Copy-right in the ſaid 
Poems, and thereby became intitled to the {aid Copy-right, in the ſeveral Proportions before 
mentioned. | 


After the Purchaſe by the Reſpondents of the Cipy-right in the ſaid Poems, the Appellants, The Appellants, with... 
notwithitancing the ſole and excluiive Right which the Reſpondents claim t printing, pub. dat Content of the Re- 
Iiſhing, and vending #!l the ſaid Poems, publiſhed and fold feveral thouſand Copirs of the e 
ſaid Poems called Spring, Summer, Autumn, and Winter, and the ſaid Wm on the Succeſſion Thowpſon's 4 | 
2 Seaſ-ns, in a Volume intitled, the Seaſons, by Fames Thompſon ; E /inburgh, printed by- A. of the Hymn on the Ser 

onaldſin, 1708 ; and thereby acquired conſiderable Profits, to the great Lois and Prejudice Hen Y dle gbr. 
of the Reſpondents, | 


\ 


Upon 
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21| January, 7, Reſ- Upon this, the Reſpondents applied to the Appellants to ſtop the Sale of the Poems and 
3 a Hymn, fo publiſhed and fold without the Conſent of the Reſpondents, and for an Account 
peliants, for an Accouns Of the Number of Copies fold, and of the Monies which had been received for them. But 
of the Copits fold, and the Appellants refuſing either to flap the Sale, or to Account z the Reſpondents, on the 21ſt 
e January, 17½1, filed a Bill in "Chancery againſt the Appellants ; thereby Rating the 
we EE ſeveral Facts before mentioned, and praying that the Appellants might anſwer the Premiſes, 
and come to an Account with the Reſpondents for the Money which the Appellants-had re- 
ccived by the Sale of the ſaid Poems and Hymn; and that the Appellants might for ever after 
be reilrained by the Iajunction of the Court from publiſhing the ſaid Poems and Hymn, and 
from {.lling any Copies of them in future, and for general Relief. 


Anſwers of the Apfel- On the 16th and 20th July, 1771, the Appellants put in their Anſwers, and thereby ad- 
kante: fworn 16th and mit, That Mr. Thompſon was the Author of the ſeveral Poems mentioned in the Bill, but 
n deny all Knowledge of the ſeveral Affignments, which the Bill ſtates, of the Copies of the 
lid Poems; and ſay, that they believe that Mr. Andrew Millar, by Virtue of the ſeveral In- 

. , . dentures mentioned in the Bill, or by any other Means, did not become intitled to the Copy- 
_—— right in the Poems before mentioned, for a longer Time than the ſeveral Terms limited by an 
ferrral Terme of fur. Act paiſed in the eizhih Year of her late Majeſty Queen Ann, intitled, An Act for the En- 
teen Years, and fourteen couragement of Learning. by veſting the Copies of printed Books in the Authors, vr Purchaſers ef ſuch 
memes of gm = Copres, during the Times therein mentioned, he Clauſes relied upon is the Anſwer of the Ap- 
having expired is 1757, pellants are, that by which it is enacted, (1) That the Author of any Book, or Books, then already 
as to the Poems in comp-ſed, and not printed or publiſh:d, or that fhould thereafter be compeſed, and his Aſſignee, or 
Rr ie Affiens, ſhould have the jole Liberty of printing and reprinting ſuch Book, and Books, for the Term 
publiſh, and fell — 4 fourteen Nes, tr commence from the Day of firſt publiſhing the ſame, and no longer; and a 
of them, without Con- Proviſo, by which it is further enacted, (2) That aft:r the Expiration of the [aid Term of fourteen 
ſent of the Reiponcents. Yours, the fole Right of printing and diſpoſing of Copies ſbali retu'n to the Authors thereof, 
if th y are then living, f.r wnither Term of fourteen Years. The Appellants, in their Anſwers, 

alſo ſay, I hat the Cupies of the ſeveral} Works, in the Bill mentioned to have been written 

by Mr. Thompſon, having, as appears by the Bill, been aſſigned by him, and firſt publiſhed, 

in 1729; the fole Right of printing, publiſhing, and ſelling the ſame could not be extended 

beyond the Term of twenty-eight Years, from the Time of ſuch ficſt Publication, which 

Term expired in 1757 ; and deny, that during the faid Term they were concerned in the 

printing... publiſhing, or ſcliing any Copies of the faid Works. They admit the Death of 

Andrew Millar; and that, before his Death, he made his lat Will, and appointed ſuch 

Per.ons Executors, as in the Bill are named; and that it was proved in Manner therein men- 

tioned. But they inſiſt, for the Reaſons aforeſaid, that the Executors of Andrew Millar did 

not, by his Will, or otherwiſe, become intitled to the ſole Right of printing and publiſhing 

the ſaid Poems, The Appellants admit in their Anſwers, that they have, fince the Expira- 

tion of the ſaid Term of twenty-eight Years, without the Conſent of the Reſpondents, 

pr.nted, publiſhed, and ſold ſeveral Copies of the Poems in the Bill mentioned; and inſiſt, 

that une the Reſpondents are able to make out a Title ta the ſole and excluſive Property of the ſaid 

Paems, param-unt ihe aforejaid At of Parliament, the Appellants are, by Virtue of that AR, 

well authoriſed in printing, publiſhing, and ſelling the ſa1d Poems, and are not compellable 

to account for, or di{cover the Number of Copies they had printed, publiſhed, or ſold, and 
ought not to be reſtrained from the further Publication and Sale of the ſame; and, therefore, 

claim the Benefat of the ſaid Act of Parliament, as it they had pleaded the ſame in Bar to the 


Reliet and Diſcovery ſought by the Bill. 


20th Nor, 1775, the On the 17th November, 1771, the Refpondents obtained an Order for leave to amend 
en their Bill; and it was amended accordingly, by making the Reſpondent, Thomas Cadell, 
"orb by * Ca- whoſe Name was before omitted, a Party, | | 

deli, a Party. 


(1) By SeQt, 1. 8 () By Seck. 11. 
After- 
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prove Mr. Thompſon the Author of the before mentioned Poems, and the ſeveral Aﬀign- 
ments of the Copy-right in them to Andrew Millar, and the Sale, by his Executors, to the 


Reſpondents. - | | | | 785 


On the 16th November, 1772, the Cauſe was heard before the Right Honourable the Lord 
Chancellor, when his Lordſhip was pleaſed to decree, That the Injunction, which had been 
before granted in the Cauſe, ſhould be made perpetual ;z and that it ſhould be referred to the 
Maſter to take an Account of what had been received by the Appellants, or either of them, 
or by any other Perſon by their Order, or for their Uſe, from the Publication and Sale of the 
Poems in the Pleadings mentioned, and that the Appellants Ghould pay unto the 
Reſpondents what ſhould be found due to them on the Balance of the ſaid Account; and 
his Lordſhip reſerved the Conſideration of Coſts until the Maſter ſhould have made his 


Afterwards, the Reſpondents replied to tbe Anſwer of the Appellants and they ez dined” 
And then the Cauſe being at Iſſue, two Witneſſes were examined by the R nts to 


r6th Nov, yy, the 
Lord Chancellor's De- 
cree for the Reſpon- 
dents. 


Report; and any of the Parties were to be at Liberty to apply to the Court as there ſhould be 


Occaſion. 


From this Decree the Appellants have brought their Petition and Appeal, praying that it 
may be reverſed, But the Reſpondents are adviſed, and humbly beg leave to contend, 


that the Decree of the Lord Chancellor is juſt and equitable, and ought to be affirmed ; 


and that the Petition and Appeal ought to be diſmiſſed with Coſts, for the following (amongſt 
other) i | 8 Fr. p *F 


7 
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I. The Claim of Authors to the fole and excluſive Right of printing and publiſhing their own 


Works, is founded upon Principles of Reaſon and natural Juſtice. It is juſt and equi- 
table, that thoſe, who labour inthe Advancement of Knowledge, and communicate their 
Ideas in written Compoſitions to the Public, ſhould have a Recompence ; and in order 
to obtain a ſuitabie one, Authors, when they publiſh their Works, mean to reſerve to 
themſelves the Right of multiplying printed Copies ; and the Nature of Printing, and 
the Circumſtances atiendinz a Publication, being conſidered, . there is an implied 
Agreement, on the Sale of each particular Copy, that the Purchaſer ſhall not in- 
vade the bencficial Right of multiplying Copies intended to be reſerved by the 
Author, | 


II. From the firſt Introduction of the Art of Printing into England, this peculiar Species of 
Property has been known by the expreſſive Name of Copy rigbt; has continually been 
the Subject of Sale, Gift, and Family Settlement; has always been protected from Inva- 
ſion; and, in ſome Inſtances, has even been recognized by the Lrgiflature. 


III. It is a Point too we!l eſtabliſhed to be denied, that at C:mmon Lato, the ſole and excluſive 
Right of multiplying for Sale the Copies of Ads of Parliament, Proclamations, and 
other Papers of a public Nature, belongs to the King, and his Patentees ; not in conſe- 
quence of any Prerogative over the Art of Printing, but on Account of his peculiar In- 
tereſt, as the executive Power, in all Publications and Acts of State flowing from him- 


—ſelkf, or Parliament. This ſhews, that an b or Property fimilac to that claimed 


by Authors, may ſubſiſt at Common Law ; and though the Reaſons, on which Authors 
claim an Jxtereft in their own private Copies, are not preciſcly the ſame as thoſe 


lef 


from which the Iuterg of the Crown in 238 Copies is derived, yet they ate not 


— 
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leſs forcible ; but give to Authors a T's of Property; as well founded in Faftler, 
| @. 24 Title of the Crown is founded in Policy, and one equally confiſtent with Public 
ility. ages | 


There is nothing in the Statute of Queen Ann to take away that Intereſt or Property, 
to which Authors were before intitled in the Publication and Sale of their own Works, 
The Object of that Statute was to ſecure Literary Property by Penalties from Piracy 
and —.— and though the Protection given is only temporary, yet, fo far from being 
made ſo under an Idea of the Legiſlature, that Authors had no Property in their Works 
before, or with an Intention to limit its Duration, the Statvte exprefly declares, that 
nothing contained in it ſhall prejudice or confirm any Right which the Univerſities, or any 
Per ſen or Perſons, might claim to the printing or reprinting of any Book or Copy then 
printed, or afterward: to be printed. | 


V. Since the Statute of Queen Ann, many Injun&ions have been granted by the Court of 
Chancery to reſtrain the Invation of Copy-rizht, notwithitanding the Expiration of the 
Term during which only the Statute gives a Protectioh by Penalties ; and the Opinion 
of the Chancellors, who granted ſuch Injunctiotts, has been confirmed by a Judgment 
of the Court of Kiag's Bench in Favour of Literary Property, which was given after 
ſolemn Argument. | 


VI. V pon the Faith of the Protection, which has hitherto been given to Literary Property 
independently of the Statute of Queen Ann, great Sums of Money have been expended 
in purchaſing Copies ; and if ſuch Protection ſhould be now withdrawn, many Hundred 
Families will loſe their whole Eſtates, and neceſſarily be involved in Ruin. | 

AL. WEDDER BURN. 
J. DUNNING. 
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Reſpondents, to be highly injurious to the Appellants, my Clients; and that 
what is termed LITERARY-PROPERTY, is not warranted or ſecured at Com- 
mon Law. The Idea inculcated by what is called a Publication, is not that myſ- 
terious Thing the bookſelling Trade would make it, being ſimply a Multiplication 
of Copies ;and whether they were multiplied to the Number of five or five hundred, 
ſignifies not an Iota to the Matter in Diſpute. Previous to the Invention of Printing, 
Scribes, for copying anAuthor's Work, obtained a greater Remuneration than Perſons 
who, ſince the Invention of DC diffuſe Writings by Means of certain Types. 

Property, my Lords, of whateverKind, is that which is begun by Occupancy, and 
continued by Poſſefſion. Metaphyſicians talk of Property in Life or Limb, in Fame, 
Honor, and Character ; but this is not a Language Layyers can adopt. There is, 
alſo, ſuch a Thing as Property by Specification; but under what Denomination is 
Literary Property to be arranged? Is it corporeal or incorporeal ? If corporeal, 
it is deſcendible, like any other Chattel; if incorporeal, how is its Incorporeality 
to be aſcertained ? how ſpecifically diſtinguiſhed from its Appendage or Adjunct, the 
corporeal Part? To ſay that a Man has a Property in the Ideas of a Book, and none 
in the Book itſelf, is as if one ſhould affirm that a Man has a Property in the Co- 
loring of a Picture, but none in the Canvaſs on which that Coloring is laid; or as 
if Mr, (1) Harriton had a Property in the Diſcovery made by his Time-Piece, but 
none in the Wheels or mechanical Parts of which it is compoſed : a Notion to on 

. | aſt 


(i) Lord Camden, as Lord Chief Juſtice of che Common Plan, on a Queſtion reſerved for the 
Conhderation of that Court, on a Trial before him, Whether a Man might exerciſe as many Trades 
as he had worked at, or fcrved ſeven Years Apprenticeſhip to! in gwing che Opinion of the 
Court, which was in the Affitmative, obſervid, * That Mr. Harri/on ſerved an Apprenticeſhip 
tothe Trade of a Carpenter, but that tor 26 Years had been a Watchmaker; and though he had 
«© never ferved as an Apprentice to the Trade of a Watchmaker, was the beſt Maker of Time-Pieces 
in the World, and the Parliament had given him gol. towards finding out the Longitude by the 
Help of his Watches or Time-Meaſurers: And ſhall this Man (faid Lord Camden) be hindered 
| — x — Watches, and exerciſing the Trade of a Carpenter alſo, it he pleaſes ? ils. Rep, 

« D, 1 9. | | ; the 
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SHALL endeavour, my Lords, to ſhew that the Decree of the Court of Chan- dr. Athens 
cery, pronounced on the 16th Day of November, 1772, in Favour of the Om Too 


20 AR U M ENT FOR 


raft Extreme abſurd !' Applying this to the Caſe of an Author; if he had any 
diſtinct excluſive Property in a Book, ſeparate from the material and corporeal 
Part, I have no Objection to admit this excluſive Property, provided he will 
demonſtrate ro me qzv Jure the Property accrues, 
I ſhould now, my Lords, proceed to conſider the Senſe of the Word Property, and 
2 to define it philoſophically, and in the ſeparatę Lights of being we dey and ſpiri- 
tual ; but as your Lord hips are in Poſſeſſion of the printed Caſe of the Appellants, 
are in Poſſeſſion of exery Thing in my Power to urge in that View of the 
Subject; I will not therefore preſume to draw the Attention of your Lordſhips. 
unneceffarily, by troubling you with a Repicition of whzt I am perſuaded you are 
all fo well informed of. 
The Bookſellers, my Lords, have not, tilt lately, ever concerned themfelves about 
Authors, but have generally confined the Subſtance of their Prayers to the Legifla- 
ture, for the Security of their own Proptrty ; nor would they probably- have, of 
late Years, introduced the Authors as Parties in their Claims to the Common Law 
Right of exctuſively multiplying Copies, had they not found that neceſſary to give a 
colorable Face to their Monopoly. For ſeveral Cates exemplifying this Obſerva- 
tion I beg Leave again to refer your Lord:hips to the ſaid printed Caſe; all the 
Grants, Charters, Licences, and Patents from the Crown, as well to corporate Bodies. 
as Individuals, (which are traced far back in the ſaid printed Caſe) ſpecifically prove, 
that if there had been any inherent Right of excluſively multiplying Copies, ſuch 
Inſtances of exerting the Royal Prerogative would have been unneceſiary. The 
=" | Statute of Queen (1) Aue is not merely an accumulative Act, declaratory of the 
1 Common Law, and giving additional Penalties, but a new Law to give learned 
Men a Property which they had not before; and it is an incontrovertible Pruof 
that there previouſly exiſted no Common Law Right, as contended for by the 
Reſpondents ; nor hath the Queſtion touching the Common I. a. Right ever been 
deciſively determined by any Chancellor. Many Cafes, my . ords, ſome betore 
8 An. Chap. 19. and others immediately upon that Statute, generally interring, 
that the grand Queſtion touching the Common Law Right, had never been de- 
ciſively determined by any Chancellor; will be found collected in our Point of 
View, and in chronological Order, in the laid printed Cale. 

No ſuch Idea, my Lords, as that of an excluſive Right to multiply Copies pre- 
vailed previous to, or indecd long after, the Invention ot Frinting. I his is inſtanced 
in ſeveral Caſes, adduced for that Purpoſe, by the 7 ho in their ſaid 
printed Cale, where one Writer complains of another for printing his Works, 
not on account of any Violation of Property, but merely becauſe the Party 

_._ complained of had printed them inaccurately. Literary Property conſiſts only in 
the Imagination; it never, till it was found advantageous, entered into the Head, 
of Bookſclicrs themielves ; Authors never conceived the Notion of any Property 


Since the above reported Compliment, the Parliament have granted Mr. Harri/on the further Sum 
of 87501. for the Diicovery of the Invention of his Time-Keepers, by Stat. 13, Geo, III. Chap. 77, 
Sect. 29. And the late Mr. Juſtice Tates, in giving his Opinion on this very Queſtion of. Literary 
Property, ovicrved, that Examples might be mentioned of as great an Exertion ot natural Faculties, 
and of meritorious Labour in the mechanic Inventions, as in the Caſe of Authors, 4 We have 
„ (continues tre Judge) a recent Inſtance in Mr, Harri/or's Time-Piece, which is ſaid.to have coſt 
bim near 50 Years -pplicacion ; and might not he infiſt upon the ſame Argument, the ſame Chain 
© of Reaſ» ing, the ſame Four dation of moral Right, for Property in his Invention, as an Author 
„can or is? Hee Bur. Lit. Prop. 70, 102. El 


(1) 8 A. Chap, 19, An Abürad whereof 3s added by Way of Appendix, : 
| veſting 
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veſting in them, but what was given by Statute, by Patent, che licenſing Acts 
the royal Privilege, or in Virtue of the; Inſtitution of the Stationers Company. 
What is called Literary Property gave tiſe to a ſcandalous Monopoly of igno- 
rant bookſellers, Who, fattened at the Expence of other Mens Ingenuity, grew 
opulent by Oppreſſion. As the Lords of Seſſion have freed (1) Scotland from 
ſuch a Monopoly, I fincerely hope your Lordſhips, following ſo praiſe- v orthy an 
Example, will emancipate this Kingdom from ſuch an odious Oppreſſion, 


Lo 


It ſhould be conſtdered, my Lords, that this pretended Property, which is ſup- Sir Jobs 
poſed to have a Foundation in Common Law, cannot in the Records of the Com- V. 


mon Law Courts any where be found: If you ſpeak of the Subject before the Act of 
Queen Anne, you hear of nothing but licenſing Acts, and the Company of Sta- 
tioners —My Lords, dur ing the tory. Reign of King Charles the Second the Book- 
ſellers were the mere Engines of the Court's Deſigns, and therefore the licenſing Act 
ſufficed; — it was the fame through the tory. Reign of King James the Second, 
while it was the Court ſide of every Queſtion that could alone be handled with 
ſafety ; the licenſing Act gave that Property to the Bookſellers, which was futf- 
cient for their Purpoſe. In the whig Reign of King William they began to move 
out of the old Sphere, and then we-accordingly find new Movements. In the tory 
Reign of Queen Anne they looked out for freſh Securities; then firſt appeared a 


new Trade. My. Lords, the Book ſellers then found they could make as much or 


more by abuling the Sovereign, her Parliament, her Council, her Servants,” and 
her Government, than they could before make by the Support of ttem. Printi 
Books thus coming into Oppoſition to the Court, the Trade laboured hard to eſta- 
bliſn a Right to their Copies independent of the Court. "hey applied 
every where for the Means of eſtabliſhing that Right; but were forced at laſt to 
have recourſe to Parliament to eſtabliſh and veſt in them a Right which the Common 
Law did not give them. | AEST. * 

My Lords, the Hiſtory of the Act of Queen Ane deferves your Lordſhips At- 
tention : What was the View of the Bookſellers ? Abſurdity on the very Face of 
it. They applied for an Act, veſting in them a Property for fourteen Years which 
they pretend to have derived from the Common Law, for Futurity. Can it be 
ſuppoſed that Men who were any Ways clear in their perpetual Right, would ap- 
ply for a freſh Right for fourteen Years only? It could not be. They knew their 


own Situation: they knew the Rottenneſs of their pretended Right, and wanteda 


new real one, inilead of the old imaginary one. 


Yet, my Lords, this Act, which changed their Perpetuity to a Term of fourteen 
Years, was obtained at a Period when the Intereſts of Learning was far from bei 


without good Support: Addijon, after being the Friend of many Miniſters, be- | 


came Secretary of State; and Swift was high in the Efteem, and an Adviſer of the 
Heads of another Party. Happy would it be, my Lords, if Manitters had always 
ſuch Friends, and ſuch Advilers !. | | 

But, my Lords, this Act of Queen Anne, which was uſhered in under the Idea 
of encouraging Literature, was very far from having fuch a Tendency. It was to 


ſame, — What did they gain? Why, a Perpetuity was changed to a "Term of 


( i) See Bo/wel''y Decifion of the Court of Seſſion, upon the ſame Queſtion, in the Cauſe of Hinton 
* Donaldſon & al. 40, 1774+ e 5 


encourage Bookſellers, but not Authors; however, ſuppoſing both intereſts the 


' fourteen. 


Dat. 
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fourteen years only. A Price was fixed, and a Clauſe inſerted to force them! to 
ſend Copies to public Libraries What Encouragements are theſe ? — They, on 
the contrary, were Diſcouragements.— All which is ſufficient to ſhew that tlie 
Bookſellers never dreamed of a ſerious Property at Common Law for Perpetuity ; 
had they ſuch a Notion they would have petitioned againſt the Act. | 

Obſerve, My Lords, the Title of the Act: To ve/ the Copy-rights : that is, 
my Lords, to give them a Right they had not before; a marked Expreſſion which 
could not be miſtaken.—And though the Word ſecured is uſed in the Body of the 
Act, it does not enter there as the Signification of a different Idea: it is the ſame 

Idea; the Bill was to veſt a new Property, and provide accordingly, and inflicts 
Penajties, after which the Wotd Jecares occurs, and is uſed perfectly conſiſtent with 
the former Term. | ES 

What could be more abſurd, my Lords, than an Act to veſt a perpetual Right 
to a ſet of Perſons for a limitted Term, and inflicting Penalties ?. Lord. Shaftſbury 
tells us that Ridicule is the Teſt of Truth: let us try ſuch an Act by that Teſt. 
I will read an imaginary Act which enacts fuch Purpoſes, 


An A for the Encouragement of PLaxTinG, by veſting Tus Smoors or Hines 
and BRANCAES OF I REES, IN THE PLANTERS, during the Times therein mentioned. 


An imazinary © W HEREAS Botanifts, Florifts, Gerdeners, Nurſerymen, and other perſons, have of 
late frequently taken che Liberty of planting, tranſplanting, and advertizing, or cauſing 
. to be planted, tranſplanted, and addverliſed, Hedges, Trees, and other Plants, without the 
Conſent of the Proprietors of ſuch Hedges, Trees, and other Plants, to their very great 
Detriment, and too often to the Ruin of them and their Families.“ * For pre- 
venting therefore ſuch Practices, for the future, and for the Encouragement of in- 
geuicus Men to ſet and rear up neceſſary Hedges and Trees, may it pleaſe your Majeſty, 
After 5:2 Ag, that from and after the f Day of April, 1774, the Planter of any Tree or Trees, 
1974, the For Of apy Hedge or Hedges, already planted, who bath not transferred, to any 
rr i, other the Shoot or Shoots, Branch or Branches, of ſuch Hedge or Hedges, Tree or 
glenred,who have Trees, Share or Shares thereof, or the Botaniſt oy Botaniſts, Vlariſt or Floriſts, Gardener 
their Right, ang 07 Gardeners, Nurſeryman or Nun ſerymen, or other Perion or Perſons, who hath or 
the Botanitts, have purchaſed or acquired, the Shoot or Shoots, Branch or Branches, of any Hedze or 
m—_ _ Hedges, Tree or Trees, in order to plant or tranſplant the fame, ſhall have the ſole 
rams, Wir and Er ox planting ſuch T1 ror ART, Loy Fd 5 55 * 7 Hy, for 
ſole Right of the Llefm of 21 Nears, to commence from the 1iaid frſt Day of April, and no 
re them, longer ; and that the / laxter of any Tree or Trees, Hedge or Hedges, already 
And the Pe-, planted, and not reared,” grown up, or that ſhall hereafter be planted, and his 
of Had or Trees Aſſignee or Aſſigns, ſnall have the ſole Liberty of planting and tranſplanting ſuch 
net planted, to | je 4 * | | N 
have the fole Hledge and Hedges, Tree and Trees, for the Term of 14 Years, to commence from the 


Right of planting Day of the ficit advertizing the fame and no longer; and that if any other Bolaniſt, 


- for 14 Years, 


Punithrment of #1071t, Gardener, Nuiſeruman, or other perion whomloever, from and after the 


Saen, ae. fr Day of April, 177+, within the Times granted and limited by this Act, as 


fiantiing without 


the Conſent of aforeſaid, ſhall plant, tranſplant, import, cut or break down, or cauſe to be planted, 
the Proprieter. tranſplanted, imported, cut or broken down, any fuch Hedge or Hedges, Tree or Trees, 
without the Content of the Proprietor or Proprietors thereof, firſt had and obtained 

in writing, ſigned in the Preſence of two or more -crtdible Witneſſes or knowing 

the lame to be ſo planted, tranſplanted, imported, cut or broten down, way = 

| | ONient 
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Conſent of the Proprietors. 3 ſhall ſell, adelige or;xxpole.to Sale, orceauſe tobe 
fold, advertized, or expoled to Sale, any ſuch Hedge RE PR ons — n 60s 
out ſuch Conſent, firtt had and obtained, as afoteſaid, then ſuch Oflender r 
Offenders ſhall forfeit ſuch Hedge or Hedges, Tree er Trees; and alf and Every 
Leaf. or Leaves, being Parc of ſuch Hedge or tedges, Tree or Trees, to theProprietor or 
Proprietors of the Shoots or Branches thereof; who ſhall forthwith damage and defrey 
them; and further, that every, ſuch Offender ſhall forfeit one . 


- 


which'ſhall be found in his, her, or their Cuſtody, either planted or planting, adure- 


ke -* 


tized, or expoſed to ale, contrary to this Act: one Moicty, &: ns 
II. And whereas many Perions may through Ignorance offend againſt this Act, 
unleſs ſome Proviſion be made, whereby the Property in every ſuch [edge and Tree, 
as is intended by this Act to be ſecured to the Proprietor Es Es may 
be aſcertained, as hkewiſe the Conſent of ſuch Proprietor or Proprietors, for the 
planting. or tranſplanting of ſuch Hedgeor Hedges, ret or Trees, may from Time to Lime Sprigs e Sprays 
be known,” Be it therefore further enacted, by the Authoriy aforeſaid, that Nothing 1 of 
in this Act contained, ſhall be conſtrued to extend, to ſubject any Boranift, Floriſt, Lrova of 
Gardener, Nurſeryman, or other Perſon whomloever, to the Forfertures:or Pcnaltes, 2 b 22 
therein mentioned, for or by reaſon of the planting or tranſp anting of any Fleage or etre aduori- 
Hedges, Tree or Trees, without ſuch Conſent, as aforeſaid, unleſs a Sprig or Spray to the n 
Shoots of ſuch Hedge, or Hedges, or a Hud, er Leafefa Branchof ſuch Treeor Trees, here- he BT 
after advertized, ſnall, before ſuch Ad uertiſement, be depaſited among the natural Cu- N 
rioſties in the Bxirisn MuSEUM, aud the ſame be entered in the Regiitry Book, in 
ſuch Manner, as hath been uſual, which Regiſter Book ſhall at all Times be kept at 
the ſaid MuszuUM: and unleſs ſuch Conſent of the Proprietor or Proprietors, be 
in like Manner entered as aforeſaid, for every of which ſeveral Entries, Sixpence 
ſhall be paid, and no more, which ſaid Kegiſter Book may, at all ſeaſonable and which may be 
convenient Times, be reſorted to, and inſpected by any Botaniſt, Florit, Gardeuer, iaſtecded, at any 
Nurſeryman, or other Perſon, for the Purpoſes before mentioned, without any Fee — 7 W ny 
or Reward, and DANIEL CHARLES SOLANDER,. Doctor of Phyfic. and of Law, or bis 3 | 
> a , ; | 5" . «For Solander, 
Succeſſor in Office, in the ſaid Mustun, ſhall, when and as often as thereunto required, &. to give Cer- 
give a Certificate under his Hand, of ſuch h niry or Entries, and for every ſuch Cer tet of fuck. | 
tificate may take a Fee, not exceeding ix Pence.“ | N 
III. Frovided nevertheleſs, hat if the ſid DANIEU CHARLES SOLANDER, or bis 
Succeſſor in Office, tor the Time being, in the faid Muskuu, ſhall refuſe or neglect to 
regilter, or make ſu n Entry or ntries, or to give ſuch Certificate, being thereunto Penatty of Reſu- 
required, by che Fiantcr or Proprietor of ſuch Shoot er Sheots, Branch or Branches, l. 
in the Preſence of two or more credible Witneflles, that then ſuch Perſon or Perſons, 
io refuling, Notice being firſt July given of ſuch Refuſal, by an Advertizement in the 
Gazette, thall nave the hke Benetit, as if ſuch Entry or Entries, Cei titicate or Certi- 
ficates, had been duly made and given; and that the laid Dax INL CHARLES SolLAx- 
DER, and bis duccęſſors for ihe Time being, ſo refuſing, ſhall for any ſuch Offence re- 
2 torteit, to the Proprietor of iuch Shoot or boots, Branch or Branches, the 
bros 2 . 20 to be recovered, in any of his Majeſty's Courts ot Record at Welt min- 
er, &c. N e Lowe 


IV. Provided always, andit iS hereby enacted, that nine Shoots of each Hedre or Aber geg of 


Hedges, and niue Branches of each Iree or Trees, that from and after the ſaid fir/t Day of April, 2774s 


April 1774, ſhall be plenzed and advertiſed, as aforeſaid, or tranſplanted and advertifed, each Hedge, and 
mall bythe , and Planiers, er Tranſplanter and I ranſplantera thereof, be delivered e e 24 
co vered IG 
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24 ARGUMENTS FOR 
Doftor Slander to the (aid * 4 CHARLES SOLANDER, er bis Succeſſor, for the Time being, at 
— Badr the ſaid Mus tuu, before fuch' Advertiſement be inſerted in am public Paper for the 
Ke. Uſe of the Royal Garden at Kew, the Botanic Garden, Ae to'the Company of Apo- 
thecaries, at Che ſea, the Garden belonging to Joun Hitt, Doctor in Phyfic, at Bays- 
WATER, the Nurſery Grounds, at Brompton, Kenſington, Turnham-Green, Erentford, and 
Fiigbgate. in the ſaid County ot Mivoueerx,reſpeRtivily, and forthe Uſe of the Nurſery 
1 Ground at South Lambeib, in the County of Surry; which ſaid Daniel CHARLES 
deliver the Sg SOLANDER, and Þis Succeſſor in the ſaid Office, for the Time being, is hereby required, 
Dee eg.“ within ten Days after Demand, by the Keepers of the reſpectivr Gardens and Nurſeries, 
mand. or any Perſon or Perſons, by them, or any of them, authorized, to demand the ſaid 
Shoots and Branches to deliver the ſame, for the Uie of the «foreſaid Gardens and 
Nurſeries ; and if any Proprietor, Botaniſt, Floriſt, Planter, Tranſplanter, Gardener, 
or Nur/eryman, Or the ſaid Daniet CHARLES SOLANDER, or. His Succeſſor, for the 
Time being, ſhall not obſerve the Directions of this Act therein, that then he and they 
ſo making Default, in not delivering the ſaid planted Shoots and Branches as atoreiaid, 
ſhall forfeit, beſides the Value of the faid planted Shoots and Branches, the Sum of 
five Pounds for every Shoot or Branch, not {o delivered, as alſo the Value of the ſaid 
— 1 planted Shoot or Brauch, not fo delivered, the fins to be recovered by the Reyad Family, 
obſerving th: Di. he ſaid Company of Apothecaries, the ſaid Joux Hitt, and the Owners or Proprietors of 
a of thi the ſaid Nurſeries and Gardens, with their full Cofls, reſpectively,” _ 
mh Annes . Provided, that Nothing in this Act contained, do extend, or ſha'l be con- 
binder the Im- ſtrued to extend, to prohibit the Importarion, vending, or telling of any Iledges or 
poration, St Trees planted beyond the Seas, any Thing in this Act contained to the contrary 


Hedges er 5a 
placed ber notwithſtanding.” 


55 « VI. E rovided, that Nothing in this Act contained, ſhall extend, or be conſtrued 
= de tg extend, either to prejudice or confirm any Right that the jaid Royal Family, the 


Right of che Ro» Company of Apothecaries, Johx Hit, or the reſpeioe Keepers of ihe ſaid Nurſeries or 

yal Family, dc. Gardent, or any of them, or any Perſon or Perſons have, or claim to have, to the 
planting or tranſplanting any Hedge or Hedges, Tree or Trees, or Shoot or Branch al- 
ready planted, or hereafter to be planted.” 

After the 14 II. Provided always, that after the Expiration of the ſaid, Term of 14 years, 

years, the Baht the ſole Right of planting or diſpoſing of Shoots or Branches, ſhall return to the 


at planning, & C. 


to return to the Planters thereof, if they are then living, for another Term of 14 yeass, 


Planter for other 
14 Years. | 
Now, my Lords, does it not from hence appear that an Act to convert a Per- 


petuity into a 2 limicted Term is abſurd upon the Face of it? And may we, not from 
hence conclude that the Bookſellers, when they applied for the Act of Queen Ane, 
knew they had no perpetual Common Law Ri ghe ? 

My Lords, this perpetual Right which they want would, inſſead of being bene- 
ficiall to the Intereſis of Literature, be pernicious to it. It would encourage the Spirit 
of writing for Money; which is a Diſgrace to the Writer, and to his very Age, My 
Lords, why ſhould not Honour and Reputation be powerful Inducements enough 
for Authors, without that mean one of Profit? Foreigners know no ſuch exorbi- 
tant pecuniary Rewards as have di graced this Country. The Germans get nothing 
by writing. The Italian States are fo ſmall that no Literary Property can exiſt, as 
the Bookſellers of one State would immediately print upon thole of another, —in 

France the Sums given to Authors are too ſmall to have this Effect. My Friend, 


Mr. Hume, has told me that Rouſſeau . bim he had but fourſcoręe Lewis- 
d'ors 
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T HE AFP E L L: A; N. S. 
d'ors for the Copy of his Emile. Such Sums as we hear of in Eugland, are merely 
an Encouragement to the mercenary Spirit of Writing, not to the Merits of it. 
But farther, my Lords, if you Five this Perpetual Right to publiſh, you give the 
ſame Right to ſurpreſs. if an Author is to have this Excluſive Right to his Works 
after Publication, he may ſurpreſs them at will, or at leaſt ſtop the future Publica- 
tion of them. My Lords, this is not a mere imaginary Idea; it is poſſible, and 
even probable. "5s ele 5 1 ch 
My Lords, I ſhall beg Leave to ſtate a Suppoſition. Suppoſe there was a Man (1) 
who, with the utmoſt Diligence and Attention, ſought into the Records of his Coun- 
try and alſoof foreign ones, for State-Papers to illuſtrate Hiſtory; ſuppoſe he meet 
with fuch Succeſs in this Imployment as to make Diſcoveries of the higheſt Impor- 
tance : Suppoſe, when his Book comes to be publiſhed, that inſtead of receiving that 
public Applauſe which he might perhaps have Reaſon to expect, he, on thecontrary, 
finds hiniſelf hunted down for that very Circumſtance which ought to have added to 
his ame. Suppoſing there was ſuch a Man, my Lords, mult he not be uncom- 
monly firmend rcfolute to bear up againſt the iNiberal Voice of the Publick ? muſt 
he not be tempted to ſuppreſsa Book, when he found it thus received, notwichſtand- 
ing the Injury which he would thereby do to, I may ſay, his Country? 

Printers and Bookſellers, my Lords, are not remarkable for too much Modeſty; 
Authors are generally proud, and of ſoold-faſhioneda Turn of think ing, that ifa great 
Man gives them a Promiſe, they are weak enough to imagine it is roy kept; that 
Book ſellers are alſo exceedingly vain, and take every Advantage of Authors which the 
can, adding their Name totheir Cauſe, merely from Motives of Self Intereſt: otherwit: 

they would have got Mr. Addijen to have aſſiſted them with his Influence while 
he was in Power. A numerous Multiplication of Copies is of late Date; 

Shakeſpear's Works have gone through but two Editions of 300 each in two 
Centuries, and 11000 of Smellet's Hiſtory of England, the worſt of the many 
bad H ſtories of Exgland extant, have been fold in a very ſhort Time; when large 
Numbers were firſt printed, the Arts of reviling the Sovereign, abuũng the Mi- 
niſter, and libelling every- Officer of Government were dicovercd ; Arts happily 
baniſhed in this quiet Era! Junius had an enflamed Imagination, a weak Head, and 
2 worſe Heart; in the Cauſe of Midwinter, both Plaintiff and Defendant re- 
ſembled Fencers with Skates on, treading upon Ice, as they both went farther = 
than they either of them intended; Alexander Donaldſon, his Client, never printed 13 
2 Work either within the Time of the Limitation of the Sth of Queen Aus, or | | 
in the Life-time of the Author; Bookſellers opprobriouſly term Men who lau- 
dably enlarge the Circle of Literature, b giving new Editions of Works of Me- - - "il 
rit, Pirates; the Reverſal of the Decree of the Court of Chancery, will rather be 4 
of Service to Authors thaniſſerei ce; there are now 20000 Printers in London; 4 
and in order to convince your Lordſhips, of the Truth of the Aſſertion, I beg | 
leave to trouble your Lordſhips, with a particular Circumftance in Proof thereof. 
J happened to be upon the Streets when a Lord Mayor two Years fince was coming 


) Sir Joba, we preſume, here alludes to his Memoirs of Great Britain,” publiſhed in 1773. EG | 

»nd for the Copy Right of which having received near to. he hath, as we are well informed, fire: N 44 
the finzl Deciſion ot this Cauſe, honoutably agacd bis reverfonary, as well as his original Right, 10 | | i 
the - Purchaſer. ; | | 1 [ 
| F- | 77 14 
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to the Houſe of Commons, to anſwer for having diſcharged a City Printer out of 
the Hands of a Meſſenger of that Hauſe. The Cavalcade was numerous; but! 
obſerved only half the Number of Printers, who ufually make up the mob. 1 
aſked the Reaſon of it, and was informed, that ten thouſand of them were gone to 
Tyburn to ſee a Brother Printer hanged : ſo that I found they were divided in 
Opinion, whether they ſhould conduct one Friend to the Gallows, or another 


Friend to the Houſe of Commons, 


ARGUMENTS of the COUNCIL for the RESPONDENTS. 


NE of the learned Pleaders, my Lords, on the other Side of the Queſtion, hath 


. General Wadder- entered into the Argument with great Ability; his Definition of the Word 


Property is ſhrewd, metaphyſical and ſubtile; but I hope to be able to convince 
your Lordſhips, that ingeniouſly as that word hath been defined, it is nevertheleſs 
erroneous. | | 

Literary Property, my Lords, hath, by thoſe who have ſpoke before me, been ſaid to 
be ſo abſtruſe and chimerical, that it is not poſſible to define it. I he Interpretation. 
they have Put upon the Word Property is, that it implies ſomething corpareal, tan- 
gible and material. I beg Leave to differ from this Opinion, and to point out how 
common it is for Terms to be mifapplied, as to their Import. 

The Word Property, my Lords, hath, by the ableſt Writers, been called Fs 
utendi, fruendi, diſponendi; it is therefore evident that any Idea, although it is in- 
corporeal in itſelf, yet, if it promifes future Profit to the Inventor of it, is a Pro- 
perty. And the latter Word hath, through Inaccuracy, been. uſed as deſcribing 
that, over which a Poſſeſſor holds an abſolute Reign, Dominion, or Power of Dif. 
rt The ſubject Matter may be immaterial, and yet liable to be appropriated. 

roperty changes its Nature with its Place: In England, Port ions of Land are pri- 
vate Property, among the Arabs and Tartars no ſuch Idea prevails ; they look 
upon Cattle and Chattels as the only private Property. Among the Americans, 


in certain Diſtricts, Land is conſidered as Property, but not as the Property of 


Individuals; as the Inhabitants live upon the Gains of hunting, a Circumterence 
of Land, fufficient for them to hunt on, is conſidered as the general Property of 
one Tribe or Nation. 

The Lawyers Mode of deſcribing Property, my Lords, is exceedingly trite and 
familiar ; they generally divide it into corporeal and incorporeal, and in the pre- 
ſent Caſe it hath been ſaid to commence by Occupation, and continue by Poſſeſſion. 
This is a narrow Scale of Argument. In the Courts of Law 1t is univerſally ad- 
mitted, that Matters incorporeal are neyertheleſs Matters of Property, and the 

Lawyers Diviſion of it proves that Matters not in Occupancy or Poſſeſſion, are yet 
of Value, and can be fold or given over, as in the Caſes of Manors and Advowſons, 
Remainders and Reverſions. They can be fold by Aſſignment, and the Mode of 


Sale is by Title. 
Poſſeſſion, 


TR S R EB & P{ On MN D ENTS 
Poſſeſſion, my Lords, is uſually deſcribed as originating from two Things, Li- 


very and Grant, Under the latter Title, in ſome Degree, ſtands Literary Property; 


but it is not to be conſidered as originating from Crown Grants, for excepting the 
prerogative Copies, the Crown has no Right, and in the firſt of thoſe (the Bible) 


no farther Right, than in that particular Tranſlation, publiſhed in the Reign of 


King James the Firſt. 

Every Inventor, my Lords, has a Right to the Profit of his Invention; and as 
1 find that Grotius has not eſcaped the Attorney General's Reſearches, I am much 
ſurpriſed that in his Definition of Property, the learned Pleader hath not hit upon 
a Poſition. which is directly in Point; for Grotius informs us, that Paulus, a Ro- 
man Lawyer, declared that one Mode of acquiring Property was Invention, and 
that from the Nature of Things, he who made a Matter, was the Owner of it. 


This, my I. ords, is a much more liberal Conſtruction of the Word Invention, 
than hath. been put on it by the other Side, who bave taken it up in its vulgar 


Acceptation, and only given it Alluſion to Trifles, ſuch as the finding Shells on 
the Sea-ſhore, &c. 

It hath been contend&d, my Lords, that the Maker of an Orrery is in the ſame 
Predicament as an Author, when he Publiſhes. Such Alluſion comes not to the 
Point; the firſt Sheet of an Edition, as ſoon as it is given Impreſſion, in a Man- 
ner ſubjects an Author to the Expences of a whole Edition, and if that Edition is 
5000 in Number, the Author is not repaid for his Labour and his Hazard, till the 
laſt of the 5000 is fold The Maker of an Orrery is at no other Trouble and 
Charge, than the Time, Ingenuity and Expence, ſpent in making one Orrery ; 
and when he has fold that one, he is amply paid. Orrery-making 1s an Invention, 
and the Inventor reaps the Profit accruing from it. Writing a Book is an 
Invention, and ſome Profit mult accrue after Publication; Who ſhall reap the 
Benefit of it? 

Authors, my Lords, both from Principles of notura] Juſtice, and the Intereſt 
of Society, have the belt Right to the Profits accruing from a Publication of their 
own Ideas; and as it hath been admitted on all Hands that an Author hath an 
Intereſt or Property in his own Manuicript, previous to Publication, I defire to 
know who can have a greater Claim to it afterwards ? It is an Author's Domi- 
nion over his Ideas, that gives him Property in his Manuſcript originally, and 
nothing but a Transfer of that Dominion or Right of Diſpoſal can take it away. 
It is abſurd to imagine that either a Sale, a Loan, or a Gift of a Book, carries 
with it an implied Right of multiplying Copies z ſo much Paper and Print is ſold, 
lent or given, and an unlimited Peruſal is warranted from ſuch Sale, Loan or 
Gift: but it cannot be conceived, that when five Shillings is paid for a Book, the 
Seller means to transfer a Right of gaining one hundred Pounds ; every Man mult 
feel the contrary, and confeſs the Abſurdity of ſuch an Argument. 

I have in my Hand, my Lords, a Copy of the original Grant of King James the Firf 
for printing ſome e of his writing, which, excepting the royal Stile in the Be- 
ginning, runs in the ordinary Phraſe of an Author's Aſſignment of Copy-right 
to a Bookſeller ; nay, indeed, it is more ample, for it not only transfers the Right 
of the Matter then publiſhed, but alſo transfers a Right to every Thing he 
ſhould thereafter be PR to write. 

©. 2 | Ames's 
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Ames Ty phical Hiſtory ſeems particularly worthy your Lordſhip's 
Notice, and alſo the Application of the Printers in Prynne's Time to ſuppreſs 
and call in the Patents for printing and publiſhing the Bible; the Applieants 
terming thoſe Patents a Sanction for ＋ pe eren the Matter was heard by 
Courcil, when Prynne pleaded on one Side of the Queſtion, and his Anſwer turned 
on nine Points, in one of which that celebfated Lawyer declared, that the moſt 
ſerious and ſolid Objection againſt the Printers was, the inherent Common Law 
Right for an Author to multiply Copies. This is one ſtrong Proof that in 
the worſt of Times the Jus naturale reſpecting Literary Property was not forgot. 
Licenſes in general prove not that Common Law Right did not inherently exiſt, 
but were the univerſal Fetters of the Prefs at the Times in which Authors were 

obliged to obtain them. | 

With Regard to the Statute of Queen Anne, my Lords, I am very willing to ler 
that reſt on the ſame Grounds the Attorney General hath placed it, viz. that if it 
gives no Right, it takes none away. But I cannot help oblerving, that it contains 
a poſitive Clauſe, to let the Matter reſpecting a Common Law Right, remain pre- 
cuely in the State in which it was, when that Act paſſed : and that the Court of 
Chancery confiders that ſuch a Right does exiſt, is evident from the ſeveral In- 
unions that Court hith granted ſince the enacting of the Statute, which do not 
n thoſe Injun&ions, as it doth not particularly ſpecify how the Court of 
Chancery is to act. The Caſe of Pope v Curl; of Guyne v Doctor Sbebbeare, and the 
Caſe of Lintot & Richardſon v Owen in Mech. Term, 1760, before the late Earl 
Nerihington ; this laſt was a Bill by the Common Law Patentees againſt a Book- 
ſeller for not printing Cuningham's Law of Bills of Exchange, &c. at the Law 
Prefs; when the Chancellor declared the ſaid Book not within the Law Patent. 
The Caſe of Dodſey v Kinnerfly, in 1761, before Sir Themas Clark, Maſter of the 
Rolls. The former prayed an Injunction againſt the latter, for abſtracting Part 
of Dr. Jebnſon's Raſſelas, and publiſhing ſuch Abſtract in a Magazine. I he Caſe of 
Baſket & at. N vf, & al. at Lincoln's Inn Hall, after Hi}. Vac. 1762. this was 
a Bill by the Statute Law Patentees againſt the Common | aw Patentees for printing 


the Statutes ; when the ſame Chancellor delivered himſelf in Favor of the Plain- 


tiffs, Theſe Caſes, I mention as fo many Inſtances and Proofs of my laſt Obſerve- 
ons. I entirely agree, my Lords, in Opinion reſpecting Literary Property, with 
Sir Thomas Clarke, who was a moſt able Lawyer and upright Judge. 

I hope, my Lords, Sir John Dalrymples Memoirs of Great Britain, will not be 
ſuppreſſed, as I have Reafon to lament its Author intends. I admit it to be true, 
that Atticus employed his Slaves in tranſcribing, but that even then the Expence 
was ſo enormous, that although he was a Man of great Fortune, he was, from a 
Principle of Oeconomy, under the Neceſſity of felling his Library; and Cicero, 
who was alſo a rich Man, was, from the fame Principle, unable to purchaſe it. 


therefore earneſtly invoke your Lordſhips to ſanctify the final Determination 


of a Queſtion, founded on natural Juſtice, and the Intereſt of Society, by affirm- 
ing the Decree. 


IT 


——_— 
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IT has been very falſely aſſerted, my Lords, that this Property, before the Act of Mr. Dum g. 
Queen Anne, was not to be found at Common Law, and Attempts have been made 
to prove, that no Caſes of it are to be produced; but, my Lords, this is not 
reaſoning to the Purpoſe ; we muſt conſider the Times which we examine, and the 
Nature of the Property in Queſtion : In Ages wherein Civility had made but ſmall 
Progreſs, it would be abſurd to look for Litigations of a Property ſo little valued 
and lo ſeldom diſputed; but, my Lords, the Want of Precedents in ſuch a Caſe 
proves nothing againft us: there are many unqueſtionable Common Law Rights, 
for which you can find no Precedent, ſo far back as - Richard the Second. How, 
my Lords, is it to be ſuppoſed, that the Deciſtons relative to ſo peculiar a Pro- 
perty, are to be clearly afcertained, through an Age, wherein we have only a dim 
Light to view OR of much greater Importance ? Where would be the Equity, 
if may ſo expreſs myſelf, of our Conſtitution, if we were to eſtabliſh it by fuck 
remote Precedents ? Can any one wonder that we have only a dim View of this 
Property in Ages when nothing was Clear but Injuſtice and Oppreflion ? The Na- 
ture of the Property ſhews at firſt Sight, that it would be in vain to look far back, 
for Deciſions in its Favour, even ſuppoſing that from other Circumſtances the Exiſt- 
ence of it was unqueſtionable. | | 
My Lords, the little Eſtimation and dubious Circumſtances that attended the 
 Copy-right to the Paradiſe Loft of Milton, is no Proof againſt the Exiſtence of a 
deciſive Right, That Poem was ſo much neglected, that the Bookſeller had per- 
haps as much Reaſon to complain of his Bargain as the Author. It was the Fault 
of the Age; and had the {ame Inattention and want of Taſte continued, the Pro- 
perty for which we contend would, perhaps, to this Day have never been litigated ; 
but certainly, my Lords, the Right, in Cafe of Litigation, would not thereby have 
been injured. | | 
Attempts, my Lords, have been made to prove that the Eſtabliſnment of this 
Right would be injurious to Literature; a ſtrange Aſſertion ſurely. It is as muchas 
to ſay, that rewarding Authors in proportion to their Merit, is the way to diſcou- 
rage their productions; an Argument too weak to make an impreſſion on your 
Lordſhizs. So very far is this from being the Cafe, that it is evident the More 
given for Copy-Right has increaſed with the Increaſe of Security that has been 
given to the Property. Go back to Milton's Vime, and from thence advance gra- 
dually to Queen Ann's Reign, when the Act of fourteen Years Right was one 
Encouragement to the Booklellers, followed by ſome confiderable h moluments in 
their Way to Authors; then, my Lords, reflect on the, Progreſs which has been 
made ſince, and permit me to call your Attention on three famous Works, Mr, 
Hume and Dr. Rober:/on's Hiſtories, and Dr. Hawkefworth's Voyages; the Sums 
given for .the Copies of the former, at that Time unparalleled, followed the Se- 
curity of the Property, which flowed from ſeveral Injunctions granted by Chancery: 
and the yer greater Sum given for the latter, followed an actual Determination of 
the King's-Bench in Fovour of this very Property. My Lords, I conceive that 
whoever reads the Books will not find it poſſible to account tor the Sum in one 
Caſe ſo much exceeding thoſe in the other, unleſs it be attributed to this Cauſe; 
that the Merit of the Voyages is to be claſſed with that of the Hiftortes, which 
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Anmes's Typographical Hiſtory ſeems particularly worthy your Lordſhip's 
Notice, and alſo the Application of the Printers in Prynne's Time to ſuppreſs 
and call in the Patents for printing and publiſhing the Bible; the Appheants 
terming thote Patents a Sanction for Monopolizers, the Matter was heard by 
Courcil, when Prynne pleided on one Side of the Queſtion, and his Anſwer turned 
on nine Points, in one of which that celebrated Lawyer declared, that the moſt 
ſerious arid ſolid Objection _ the Printers was, the inherent Common Law 
Right for an Author to multiply Copies. This is one ſtrong Proof that in 
the worft of Times the Jus naturale reſpecting Literary Property was not forgot. 
Licenſes in general | ey not that Common Law Right did not inherently exiſt, 
but were the univerſal Fetters of the Preſs at the Times in which Authors were 
obliged to obtain them. | 

With Regard to the Statute of Queen Anne, my Lords, I am very willing to let 
that reſt on the ſame Grounds the Attorney General hath placed it, viz. that if it 
gives no Right, it takes none away. But I cannot help obſerving, that it contains 
a poſitive Clauſe, to let the Matter reſpecting a Common Law Right, remain pre- 
ctely in the State in which it was, when that Act paſſed : and that the Court of 
Chancery confiders that ſuch a Right does exiſt, is eviderit from the ſeveral In- 
unions that Court hith granted fince the enacting of the Statute, which do not 
govern thoſe Iajunctions, as it doth not particularly ſpecify how the Court of 
Chancery is to act. The Cale of Pepe v Curl; ot Guyne v Doctor Sbebbeare, and the 
Caſe of Lintot & Richardſon v Owen in Mech. Term, 1760, before the late Earl 
Nerthington ; this laſt was a Bill by the Common Law Patentees againſt a Book- 
ſeller for not printing Cuningbam's Law of Bills of Exchange, &c. at the Law 
Prefs; when the Chancellor declared the ſaid Book not within the Law Patent. 
The Caſe of Dodſey v Kinnerfly, in 1761, before Sir Themas Clark, Maſter of the 
Rolls. The former prayed an Iijunction againſt the latter, for abſtracting Part 
of Dr. Jobnſon's Raſſelas, and publiſhing ſuch Abſtract in a Magazine. I he Caſe of 
Baſket & al. v Wooafall & al. at Lincoln's Inn Hall, after Hz}. Vac. 1762. this was 
a Bill by the Statute Law Patentees againſt the Common | aw Patentees for printing 
the Statutes ; when the ſame Chancellor delivered himſelf in Favor of the Plain- 


tiffe. Theſe Caſcs, I mention as fo many Inſtances and Proofs of my laſt Obſerve- 


ons. I entirely agree, my Lords, in Opinion reſpecting Literary Property, with 
Sir Thomas Clarke, who was a moſt able Lawyer and upright Judge. | 

I hope, my Lords, Sir John Dalrymples Memoirs of Great Britain, will not be 
ſuppteſſed, as I have Reafon to lament its Author intends, I admit it to be true, 
that Atticus employed his Slaves in tranſcribing, but that even then the Expence 
was ſo enormous, that although he was a Man of great Fortune, he was, from a 
Principle of Oeconomy, under the Neceſſity of felling his Library; and Cirero, 
who was alſo a rich Man, was, from the fame Principle, unable to purchaſe it. 
therefore carneſtly invoke your Lordſhips to anctify the final Determination 


of a Queſtion, founded on natural Juſtice, and the Intereſt of Society, by affirm- 


IT 


i 


THE RESP ON DENT. S. 


II has been very falſely aſſerted, my Lords, that this Property, before the Act of Mr. — 


Queen Aune, was not to be found at Common Law, and Attempts have been made 
to prove, that no Caſes of it are to be produced; but, my Lords, this is not 
reaſoning to the Purpoſe; we mult conſider the Times which we examine, and the 
Nature of the Property in Queſtion: In Ages wherein Civility had made but ſmall 
Progreſs, it would be abſurd to look for Litigations of a Property ſo little yalued 
and fo ſeldom diſputed ; but, my Lords, the Want of Precedents in ſuch a Caſe 
proves nothing againſt us: there are many unqueſtionable Common Law Rights, 
for which you can find no Precedent, ſo far back as Richard the Second. How, 
my Lords, is it to be ſuppoſed, that the Deciſions relative to ſo peculiar a Pro- 
perty, are to be clearly aſcertained, through an Age, wherein we have only a dim 
Light to view e of much greater Importance? Where would be the Equity, 
if I may ſo expreſs myſelf, of our Conſtitution, if we were to eſtabliſh it by fuck 
remote Precedents ? Can any one wonder that we have only a dim View of this 


Property in Ages when nothing was clear but Injuſtice and Oppreſſion? The Na- 


ture of the Property ſhews at firſt Sight, that it would be in vain to look far back, 


for Deciſions in its Favour, even ſuppoſing that from other Circumſtances the Exiſt- 


ence of it was unqueſtionable, 


My Lords, the little Eftimation and dubious Circumſtances that attended the 
Copy-right to the Paradiſe Loft of Milton, is no Proof againſt the Exiſtence of a 
deciſive Right. That Poem was ſo much neglected, that the Bookſeller had per- 
haps as much Reaſon to complain of his Bargain as the Author. It was the Fault 
of the Age; and had the {ame Inattention and want of Taſte continued, the Pro- 
perty for which we contend would, perhaps, to this Day have never been litigated ; 
but certainly, my Lords, the Right, in Caſe of Litigation, would not thereby have 
been injured. 
Attempts, my Lords, have been made to prove that the Eſtabliſhment of this 

Right would be injurious to Literature a ſtrange Aſſertion ſurely. It is as muchas 
to ſay, that rewarding Authors in proportion to their Merit, is the way to diſcou- 
rage their productions; an Argument too weak to make an impreſſion on your 
Lordſhif s. So very far is this from being the Cafe, that it is evident the Mor ey 
given for Copy-Right has increaſed with the Increaſe of Security that has been 
given to the Property. Go back to Milton Time, and from thence advance gra- 
dually to Queen Ann's Reign, when the Act of fourteen Years Right was one 
Encouragement to the Booklellers, followed by ſome conſiderable Fmoltuments in 
their Way to Authors; then, my Lords, reflect on the Progreſs which has been 
made ſince, and permit me to call your Attention on three famous Works, Mr. 
Hume and Dr. Robert/orn's Hiitories, and Dr. Hawkefworth's Voyages; the Sums 
given for the Copies of the former, at that Time unparallelled, followed the Se- 
curity of the Property, which flowed from ſeveral Injunctions granted by Chancery : 
and the yet greater Sum given for the latter, followed an actual Determination of 
the King's-Bench in Fovour of this very Property. My Lords, I conceive that 
whoever reads the Books will not find it poſſible to account tor the Sum in one 
Caſe ſo much exceeding thoſe in the other, unleſs it be attributed to this Cauſe; 
that the Merit of the Voyages is to be claſſed with that of the Hiſtories, which 
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will ſcarcely be allowed; yet the Copy-Money much exceeded that of the 


other. In no way is this to be accounted for, but by ſuppoſing the Bookſellers 
Liberality to flow from the additional Security, thus given to their Property; and if 
this is not an Encouragement to Literature, my Lords, I ſhould be glad to be 
informed what is an Encouragement. it might as reaſonably be aſſerted, that 
Penſions and Rewards given by a Sovereign to learned Men, did not advance the 
Intereits of Learning. ene ; 

My Lords, the very Act of Queen Anne has been brought to prove, that there 
could not be a previous Common Law Right in the Copies of Books; but, my 
1 ords, nothing can be more futile than ſuch an Idea: let me illuſtrate this by a 
ſimila caſe; there paſſed an (1) Act laſt Sefions to make Turnips, Potatoes, Cabba- 
ges, Parinips, Peaſe, and Carrots Property; now, my Lords, might i not be urged 
wath as much Juttice, that Turnips and ſo forth were not Property at common 
Law? Such an Idea would be ridiculous. Acts may pals to regulate Property, 
and to inflict Penalties on the Invaſion of it, without in the leaſt derogating from 
the Principles and Foundation of ſuch Property. 

We have been fatther told, my Lords, that giving the Property of Copies will 
be giving the Right of Suppreſſion ; but this | conceive is a groundleſs Idea; we 
are not to ſuppoſe that Books of Inſtruction, Entertainment, or Amuſement, will 
ever be ſuppreſſed, and as to Books neither inſtructive nor entertaining, the ſooner 
they are ſuppreſſed the better. Certain, however, it is, that on ſome Subjects 


they are read in Proportion to their meriting Neglect. 


My Lords, it is to me moſt extraordinory to admit an Author hath a Property 
originally in his Compoſition, and that the firſt Moment he exerciſes his Domi— 
nion over that Property, and endeavours to raiſe Profit from it, he looſes it. Pub- 
lication I cannet conceive to be of ſuch a Nature as to deſtroy that Right to the Mat- 
ter publiſhed, which is acknowledged an Author hath before it is publiſhed. 

One Part of the Argument, my Lords, uſed for the Appellants, 1s that it would 
benefit Authors, if no excluſive Kight of multiplying Copies exiſted : that is a very 


| ſtrange Aſſertion, and very extraordinary that Authors in general ſhould think 


otherwiſe. It is cuſtomary for Bookſellers, as Buyers, ro buy as cheap as they can, 
and it is cuſtomary for Authors to ſell as dear as they can; this cannot be the 
caie if the Moment a Book is publiſhed every Man hath a Right to print it. 
Authors formerly, my Lords, when there were but few Readers, might get bur 
{mall Prices for their 1 abours, bur. the Books above- mentioned have been paid 
enormous Sums tor, eſpecially the laſt. If the Purchaſers of theſe Copies have 
not the ſole Right ot multiplying Copies, how is the difference to be accounted for? 
not from any uncommon Genecroſity in the Bookſellers, not from any Superiority 
in point of Merit in the Books, but from the Idea of a common Law Right pre- 
vailing, and from that Idea's being eſtabliſhed by the Determination of the Court 
of King s-Bench in the caſe of Millar and Taylor; for it is idle to contend that the 
Subject of the preſent Appeal is not exactly on the ſame Grounds. 15 
The Appellants, my Lords, want to ſanctify the Importation of Scotch Books 
into er in the ſame manner as the Importation of Scotch Cattle. The Book 
on which the preſent Cauſe is grounded, was written, indeed, by a Scatchman, but 
it was written in Engiifh, and originally printed in England, The Appellants had 
invaded 
(1) 13 Geo, III. Chap. 32. H | 
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THE OPINIONS or mnz JUDGES. 31 
invaded the legal Purchaſer, by printing a Copy in Scotland, and offering it to 
Sale in London; I hope, therefore, that your Lord{hips will teach them that Literary 

Property is facred, by affirming the Decre. 


The Lord Chancellor put the. three following Queſtions to the Judges, viz. 


I. Whetber at Common I aw, the Author of any literary Compeſition bad the ſole firſt Lord Chancellor 


| Right of printing and publiſhing the fame for Sale, and could bring an Action againſt ee 52 
any Perſon for publiſhing the ſame, without his Conſent ? HE: gs 


II. If the Author had ſuch Right originally, did the Lat take it away upon his prin- 
ang and publiſhing the /aid literary Compoſition, or might any Ferſen reprint and publiſh 
the ſaid literary Compoſition, for his own Benefit, againſt the Will of the Author ? 


III. IF fucb Action would have laid at Common Law, is the fame taken away by the 
Statute of Queen Anne ? or is an Author precluded by ſuch Statute from any Remedy, except 
on the l'oundation of the ſaid Statute, ; 

After the above Queſtions had been twice read, and put to the learned Judges, 
Lord Camden moved that the two following might alſo be put, viz. 


IV. Whether the Author of any literary Compeſition, or his Aſſigns, had the ſole Right Lord Camden 
of printing and pubiijhing the jame in Perpetuity by the Common Law? — Vet- 
f | tions, which 
3 Mhetber this Right is any ways impeac bed, reſtrained, or taken away by the 81 1 5 

of Queen Anne © 4 


They were immediately read by the Lord Chancellor, and put to the Judges 
accordingly. 1 


The OPINIONS of the JUDGES. 


7 be Chancellor cb/ervel, that © as the learned (1) Fudges might entertain diffemilar 
Opinions upon the Subject, their Lordſbips Attendance wes required to bear the Op: - 
ion of each Fudge delivered ſeriatim.“ 


Great Pains, my Lords, hath been taken by the ingenious Council for the Re. Mr. 
fpondents, to avoid conſidering the Subject as at all connected with metaphy/ic 
Swbtilties;, fuch an Attempt, though highly praiſe-worthy in thoſe who have the 
Intereit of their Clients at Heart, 1s, however, totally impracticable, as ever 
Endeavour to difelaim the Uſe of nietaphylic Reaſoning, tends only to ſhow 
how neceſſary it is to the accurate Diſcuſſion of the Subject: The Queſtion, in Fact, 
ts reſpecting a Right to appropriate Ideas : The Objects over which, a Right and 


Baron Eyre, 


(2) N. B. Lord Chief Juſtice Man feld delivered no Opinion, but bis Lordfhip's Sextiments may * 
. een, in Bur, Lat, Prop. 112. &c. 1 


-. 
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in which an exclu/rve Pr is claimed, are incoporeal Exiſtences, which cannot 
be treated of with any Degree of Accuracy, without having Recourſe to the Aid 


of ſcientific Diſquiſition: The Thinking Faculty, common to all, ſhould likewiſe 
be held common, and no more be deemed ſubje& to excluſive Appropriation, 


than any other of the common Gifts of Nature. 


am therefore clearly of Opinion, as to the f Queſtion, that 4 Common 
Law, the Author of a literary Compoſition, bath no Right of printing and publiſhing the 


fame fer Sale,“ which is allo an Anſwer to the ſecond Queition; for if an Author 


had no Right at all, eier he or bis Anus tou d have any in Perpetuity by the 
Common Law. From the very nature of the Contents of a Book, they are incapa- 
ble of being made Objects of Common Law Property; nothing can be predicated }. 


of them, which is predicable of every other Specits of Property ſubject to the Con- 


troul, and within the Limits of the Protection of the Common Law. A Right 
to appropriate Ideas, is a Right to appropriate ſmethinęſ) ethereal as to elude 
Definition; ſo intelle tual as not to fall within the Limitsof the human Mind to 
deſcribe with any tolerable Degree of Accuracy. lata, ifconvertible into Objects 
of Property, ſhould bear ſome feint Similitude to otherohjects of Property; they 
do not bear any ſuch Similitude, they are altogethcra:omalous. They cannot 
paſs by Deicent to Heirs , they were not liable to Bequeit; no characteriſtic Marks 
remain whereby to aſcertain them; and they ate ſuch lucorporealities as not to be 
ſubject to any one of the Conditions which con- ſtitute the very Eſſence of Property 


o iginal or decivative; are ſuch Incorporealitiesliab e to exciufrve approprigticn, by 


any Kight founded in the Common Law. . 

No i races, my Lords, of ſuch a Common Law Right are to be found amongſt 
the Greeks or Romans; nor do the municipal Laws of any Country warrant the 
Suppoſition of a Right of the Kind exiſting ; yet both Greeks and Romans were 
careful in arranging every Matter ſuſceptive of Property under its diftin& Head. 

But here, my Lords, lies another inſuperable Difficulty. Admirting ideas li- 
able to excluſive Appropriation, and thus to become Objects of Property; in treat- 
ing of them as ſuch, how would you claſs, how arrange them? Would you recount 
them as ſimple, complex, combined, or multifarious? as being fo many, Species 
ejuſdem Gene 15 ? or would you retort to 1 ruth and cemmon Sente, and fay they are 
not to be claſſed, arranged, defined, or aſcertained ? They are not ſubject to Alie- 
nation, Trani{miſlicn, Grant, or Delivery; and yet they are CQbjects of Property, 
to the excluſive Right of appropriating which, Men are clearly entitled by the 
Common Law, and by every Principle of natural Juſtice. | 

For, my Lords, upon a Suppolition that Ideas are produced by a thinking Fa- 


. culty, common to ail Men, it becomes a Queſtion whether it is conſonant to the Prin- 


ciples of natural Juſtice, to appropriate that to the exc! ufive benefit of one or a few, 
which was deſigned as a common Gift diſtributed: to 4%. ] | 

If, my Lords, the Notion of a Common Law Rig hc ſhould be reprobated, ſuch 
Reprobation carried with it an explicit Anſwer to the latter Part of the e and to 
the ſecond Queſtion: There being no Common Law Right., An Author. could 
« not bring bis Attion againſt any Verſon for publiſhing his literary Compojition with- 
« out bis Confeni.“ a Fatt; | ba 

I conſider, my Lords, an excluſive Appropriation of Literary Works, a Mono- 
POLY, againſt every Kind of which the Statute of James I. has ſufficiently provided. 


Even 
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een Woddpolies! 3 in ſome Caſes, are allowable, but then the State has taken Care 

to allow them only for a convenient Time. 

Previous, my Lords, to the Invention of Printing, che Idea of a Common Law 

Right, has not been ſug 0 ſted; and ſubſequent to che Invention of this uſeful Art, 

ſo little Notion had Authors of a Ri ight at Common Law to excluſive Appropria- 
tion, that before the Inſtitution of the Stationers Company, they bad Recoutſe to 
the Legiſlature for a Licenſe, Grant, Patent, or Privilege; after the Inſtitution of 

the Stationers Company the only Mode thought of to ſecure the Appropriation of 

a Literary Compoſition was, by an Entry in the Records of that Company, and 

the Perſon in whoſe Name the Book was entered, let him come by it how he would, 

was deemed the Proprietor, the Author never being ſo much as mentioned on cheſe [| 
Occaſions." © | 
As to the Caſes which, my Lords, the Reſpondents Counſel have adduced to | | 
prove the Sentiments of the Court of C bancery in Favour of a Common Law Righs, 9 
it is obſervable, I hat although the Court of Chancery had frequently granted 
Injunctions, it cautiouſly avoided giving any final Adjudication upon the Matter. 

An antecedent Common 1 aw Right was never hinted at; nor were the MUS 
2 in the Caſes cited, at all in point; they had been granted on the Appear- 

ance of ſomething fraudulent upon the Face of the Tranſaction; z as in the Cate of . 
Pope v. Curl. 

Injunctions, my lords, do not prove the Chancellor's Opinion upon a Matter 
of Common Law Right, in Confirmation of which, I will venture an Anecdote. 

\ There is a Paper now exiſting, containing ſome Notes Lord Hardwick? had taken 
down, which ſet forth the ſole and excluſive Right of an Author at Common Law, 
to multiply Copies for Sale. In the Margin of which Paper, and oppoſice to this 
very Paſfage, there is in Lord Hardwickt's own Hand Writing, a very large Q. 
which proves that his Lordſhip entertained Doubts, reſpecting the Legality of the 
Poſition. 

The Council, my Lords, for the Reſpondents, have flipped over the Caſe of 
mechanical Inventions ; ; and they are highly commendable tor fo doing, as they 

were well aware how ſtrenuouily every Argument drawn from the Cafe of mecha- 
mical Inventior s would militate againſt the Intereſt of their Clients. 

Conſider, my Lords, a Book preciſely upon the ſame Footing with any other 
mechanical Invention. In the Caſe of mechanic Invention, Ideas are in 2 wan- 
ner embodied, fo as to render them tangible and viſible; a Book is no more than a 
Tranſcript of Ideas ; and, whether Ideas are rendered cognizable to any of the 
Senſes, by the Means of this or that Art, of this or that Contiivance, is altoge- 
ther immaterial : Vet every mechanical Invention is common, whilſt a Book is 
contended to be the Object of excluſive Property! So that Mr. (1) Harriſon, after 
conſtructipg a Time- Piece, at the Expence of Fifty Years Labour, hath no Me- 
thod of ſecuring an excluſive Property in that Invention, unleſs by a Grant from 
the State; yet, if he was in a few Hours to write a Pamphlet, deſcribing tae Pro- 
perties, che Utility and Conſtruction of his 1 ime-Piece, in ſuck Pamphlet he 
would have a Right ſecured by Common Law, though the Pamphlet contained 


(iy) See ante Fol. 19. Note 1. 
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exactly the ſame Ideas on Paper, that the Time- Piece did in Clock-Work: Machi- 
nery ! The Cloathing is diſſimilaf; the Eflences cloathed are identically the lame. 

The Exactitude, my Lords, of the Reſemblance between a Book and any other 
mechanical Invention, form various Inſtances of Agreement. There is the ſame 
Identity of intellectual Subſtance ;. the ſame fpiritual Unity, In a, mechanic In- 
vention the Corporeation of Parts, the Junction of Powers, tend to produce ſome 
one End. A literary Compoſition is an Aſſemblage ot Ideas o judiciouſly 
arranged, as to enforce ſome one Truth, lay open ſome one Diſcovery, or exhibit 
. fome one Species of mental Improyement. A mechanic Invention, and a. literary 
1 | Compolition, exactly agree in Point of Similarity ;: the one therefore is no more 
| entitled to be the Object of Common Law Property than the other; and as the 
I Common Law is entirely filent with reſpect to what is called Literary Property, as 
antient Uſage is againſt the Suppolition of ſack a Property; and as no excluſive 
Right of appropriating thoſe other Operations of the Mind, which paſs under the 
Denomination of mechanical Inventions, is veſted in the Inventor by Common 
Law; for theſe Reaſons, I declare my ſelf againſt the Principle of admitting the 
Author of a Book, any more than the Inventor of a Piece of Mechaniſm, to have 
a Right at Common | aw to the excluſive Appropriation and Sale of the ſame. 

T am ot Opinion, my Lords, in Anſwer to the third Queſtion, that if /ach 
Aion would bave lain at Common Law, the ſame is taken away by the Statute of Queen 
Anne; and an Auiher is precluded by ſuch Statuie, from any Remedy, except on the ſaid 
Statute,” and in Anſwer to the ffth Queſtion, I am of Opinion, that this Right is 
totally impeached, reſtrainea, and taken away by the Eth of Queen Anne,“ for every 
Principle of a Common Law Right is effeQtually exploded, by the Adoption of the 
Word © vt” in the | tle, the Words © taken the Liberty” in the Preamble, and 
the Mode of Expreſſion uſed in the i Clauſe of the Act, of giving an Author an 

- excluſive Property for fourteen Years, and uo longer. 

I know, my Lords, of 'no Right the Crown has at Common Law to print what 
are deemed Crown Copies ; ſuch exclufive Right originating oniy from an Ex- 
ertion of the Prerogative, Before the Invention'of Printing it was proper for the 
Crown to have Copies of the public Acts taken from the Parliamentary Rolls, 
to tranſmit to the Sheriffs of the ſcveral Counties; and Printing being no more 
than an expeditious Art of tranſcribing Copies, the ſame Power, and for pretty 
much the fame Ends, continues now to be a Part of the Crown's Prerogative; and 
as the Crown takes Care to have the Statutes. printed for the public Promulgation 
of the Law, fo by Virtue of the ſame Authority, Bibles and Common-prayer 
Books are printed, and the Copies of them thus multiplied for the Service of Re- 

bgion, which it becomes the chief Magiſtrate to protect. But na Common Law 


= 


Right is veſted in the Crown of thus printing and multiplying crown Copies, As 

to the ſecond Queſtion, I am of Opinion, 
«+ If the Author had ſuch Right originally, that the Law took it away upon bis 

printing end publiſhing the literary Compoſition, and that any Perſon might r:prin: 

* L, ipe ſaid literary Campaſition, fer his own Benefit, againſt the Will of ihe 
bar.. as 0 | 


The 


The hiſtorical Nature, my Lords, of the Caſe hath been ſo Jearnedly and Mr. lee 
fully agitated in the Hearing of the Houſe, that I ſhall decline entering into it,” 

and reſt my Opinion on general Concluſions, deduced from Principles which - 
ariſe from fair Argument. E 300 ele 

cannot, my i ords, help obſerving with Mr, Dunning, that, as it is admitted 

on all Hands that an Author hath a beneficial Intereſt in his own Manuſcript. 
before Publication, it is a moſt extraordinary Circumſtance, that he ſhall loſe that 
beneficial Intereſt, the very firſt Moment he attempts to exerciſe it, EE 

The Statute, my Lords, does not take away the Common Law Remedy, al- 
though it gives an additional one, as in the Caſe of an (1) Action for maliciouſly 
ſuing out a Commiſſion of Bankruptcy, although the Statutes of Bankruptcy 
have provided an additional Penalty for that Offence by the Bond given to the 
Chancellor. I am therefore, my Lords, of Opinion, as to the rf Queſtion, 

| That © at Common Law, the Author of any literary Compejition, haih the {ele 
Right of printing and publiſhing ihe ſame for Sale, and may bring an Action again/t any 
Perſon, fer publiſhing the ſame without his Conſent.” As to the ſecond Queſtion, | 

A the Author had ſuch Right originally, that the Lato did not take it away, upon 
his printing the ſoid literary Compeſition, and that no Perſon might reprint and publiſb 
the ſaid literary Compoſition for his ewn Bengt, againſt the Will of the Author; as 
to the ird Queſtion, | 46 | 

uch Action tuouid have laid at Common Law, the ſame is net taken away by the 
Statute of Qucen Anne; nor is an Autbor precluded by ſuch Statute from any Remedy, 
except on the Foundation of the ſaid Statute ; as to the fourth Queſtion, .. 

That * the Author of any lijerary Compeſition, and bis Aſfigns, have the ſole Right 
of printing and publiſhing #he fame in PERPETUITY, Y the Common Lam; and 
as to the Ah Queition, I am of Opinion, | 

That © this Right 15 #0 weys impeached, reſirained, er taken away, by the 8th of 
Dueen Anne. Nr ed e Ae 


The Claim of Literary Property, my Lords, is warranted by the Principles Mr. Juvice 
of natural Juſtice and ſolid Reaſon. Making an Author's. intellectual Ideas com- 
mon, means only to give che Purchaſer an Opportunity of uſing thoſe Ideas, and 
profiting by them, while they inſtruct and entertain him; but I cannot conceive 
that the Vendor, for the Price of Five Shillings, ſells the Purchaſer a Right to 
multiply Copies, and ſo get Five Hundred Pounds. E80. 12 

Literary Property, my Lords, is to be defined and deſcribed as well as other 
Matters, Which are tangible. Every Thing is Property that is capable of 
being known or defined, capable of a ſeparate Enjoyment, and of Value to the 
Owner. Literary Property falls within the Terms. of this Definition. According 
to the Appellants, if a Man lends his Manuſcript to his Friend, and his Friend 
prints it, or if he loſes it, and the Finder prints it, yet an Action would lic 
(as Mr. Juſtice. Zeates. (a) admitted) Which ſhiews that there Was a Property be- 


yond the Materials, the Paper and Print. A Man, by publiſhing his Book, gives 


(i) See the Caſe of-Chapmen'v, Pitber gil. in Wits. Rep. C. B. 14. 
() See Bur. Lit. Prop. 69. . ; > | 


Mr. Tuftice 
Black fione, 


vs 
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the Public nothing more than the Ute of it. A Man, may give the Public a: 
Highway through his Field, and if there is a Mire under that Highway, it is ne- 


vertheleis s Property. 


It bath been ſaid, that when the Bird is once out of 


the Hand, it becomes common, and the Property of whoever catches it; this is not 
wholly true, for tkere is a C aſc upon the Law Books, where a Hawk with Bells 
about its Neck had flown away; a Perfon detained it, and an Action was brought 
at Common Law egainſt the Perſon who did detain it; à Book, with an Author's 
Name to it is the Hawk, with the Pells about its: Neck, and an Action N 
be brought againſt whoever pirated it. 


Since the "Statute" of Monopolies. my Lords, no Queſtions can exiſt out- 


mechanical Inventions. ManufaQues were at a very low Ebb till Queen Eliza: 
zeth's Time. In the Reign of James the Firfh, the dtatute of Monopolies was. 
paſſed 3 fnce that Act no Inventor can maintain an Action without a Patent. 
Che Policy of Kingdoms, and Pre ſærwation,of rade, exclude them. Ihe Appel- 


lants art contending, for the Ri 


ght of Printing; but the Right of 'exerciling as 


Trade with another Man's Materials, cannot be. allowed, either by Reaſon, or 
natural Juſtice, A Miller may grind Corn, and à Carpenter may build a Houſe 3 
but the firſt is not warranted in grinding any Corn but his own ;- nor the Carpenter? 
in building a Houſe with another Man's Wood: The Caſes" of Eyre v. Walkers: 
and Ton/or v. Walker, happened fince the Statute, 


With Regard; my Lords, to the Queſtion; | Its being capable of Perpetuity, few 


Subjects are fo. Even Land, the moſt tangible Species of Property, may be 
waſhed away by the Sea, and therefore may be rendered incapable of being per- 
petually enjoy ed. lam however of Opinion, that the Reſpondents are entitled to 
as full an Enjoyment, as the Nature of the Caſe will allow. 


As ſoon as Mr. Fujtice Aſhhurſt' bad concluded Bis Opinion Be infirmid the 2 hat 


* 


* 


1 


* 


* 


44 
64 


3 
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Mr. Fuſttee Blackſtone being confined with the Gout, had ſent by bim bis Opinion 
in writing, which he had deft F Bim to beg Leave of the Houſe to permit him to read, 
which Very grented, ke accordingly dd. As My. Fuſtice (1) Blackſtone anſwered 
in general Terms the five ene, in like Manner, as his Brethren Nares and. 
Aſhhurſt, we decline ibe Repetition; and for Fudge blackfione's read, preſume to 
er hz navy Opinion, on this oer of LET TERED 0 2 ). . 


THIS my Lords, is a Species of property. which, being grounded on 
Labor and Invention, is more properly reducible to the Head of Occupancy 
than any other; ſince the Right of Occupancy itſelf is ſuppoſed by Mr. (3) Locke, 
and many others, to be founded on the perſonal Labor of the Occupant ; and 
this is the Kight, which an Author may be ſuppoſed to have in his own original” 
literary Compoſitions : ſo that no other Perſon, without his Leave, may publith- 
or make Yroft of the Copies, When a Man by: the Exertion of his rational. 
Powers has produced an original Work, he has clearly a Right t diſpoſe of 


( Itis obſervable, that the Opinion of this conſummate Lawyer, and able Judge, on the 2 


moſt important Queſtions, that were, ever agitated in this Country, touehing conflitutiona! and 
Pohty ; the one affecting the Right of Election, and the other that of * Property; hath — | 
unanimouſly exploded, in both Houſes of Parliament, 


(2) See our Preface. 
(3) On Govern. Part 2. Chap. 5. 
* See 2 Flack, Com. Cha $0 & 


« that” 
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« that identical Work as he pleaſes, and any Attempt to take it from him, or vary 


the Diſpeſion he has made of it, is an Invaſion of his Right of Property.” Now 


<« the Identity of a literary Compoſition conſiſts entirely in the deniment and the 
« Laypuage; the ſame Conceptions, cloathed in the ſame Words, muſt neceſſarily 
be the ſame Compoſition : and whatever Method be taken of convey ing that 
« Comp6ſfitian, to the Ear, or to the Eye, of another, by Recital, by Writing, or 
by Printing, in any Number of Copies, at any Period of lime; it is alwavs the 

identical Work of the Author, which is fo conveyed; and no other Man can 


* 

cc 

« have a Right to 'eofivey or transfer it, without his Conſent; eicher tacitly or 
9 

* 


expreſsly given. This Conſent may perhaps be tacitly given, when an Author 

permits his Work to be publithed, without any Reſerve of Right, and without 
« ſtamping on it avy Marks of Ownerſhip: it is then a Preſen: to the Public, like 
the Building of a Church, or the laying out a new Highway: but in Cafe of a 
* Bargain for a ſingle Impreſſion, or a Sale or Gift of the Copy! Right, the Rever- 
* fion is plainly continued im the original Proprietor, or the wholo Property tranſ: 
© ferred to another. 1 0 eine Te en DEB ; W225 : £3.48 

„The Roman Law, my Lords, adjudged, that if one Man writes any Thing; 
* though never ſo elegantly, on the Paper or Parchment of another, the Writing 
* ſhould belong to the original Owner of the Materials, on which it was writteri{1) : 
meaning certainly nothing more thereby, than the mere mechanical Operation of 
„ writing, for which it directed the Soribes to tecerve a Satisfaction; eſpecially as, 
im Works of Genius and Invention, ſuch as a Ficture painted on another Mares 
« Canvas, the ſume (2) Law gave che Canvas to the Painter. We fir:d ng other 
Mention in the civil. Law of any Property in the Works of the Underſtanding; 
though the Sale of literary Copies, for the Purpoſes of Recital or Multiplic ation, 
is: certainly as ancient as the Pimes of (3) Terrence, (a) Martial, and (5) Statins, 
Neither with us in England bath there been any direct Determmation upon the 
% Right of Authors, at the Common Law; but much may be gathered from the 
« frequent Imjunctions of the Court of | Chancery;: prohibiting the Invaſion of this 
Property: eſpecially, where, either the Injunctions have been {6) perpetual, or 
have related to unpublithed Manuſcripts (6) or to ſuch ancient Books; as were not 
„within the Proviſions oß the Statut of Qucen (6) Aune. Much may allo be 
collected, from the ſeveral legiſlative Recognitions of (% Copy Rights; and 
from the adjudged Caſes at Common Law, wherein the Crown hath been con- 
e fidered as inveſted with certain prerogative. (8) Copy Rights; for if the Crown 

4 b 


. 
- 


) Titus heli trite . Poem on Hiftory, on your Paper.or Parchment, not Titus, tut vun wenldbe 
cou/idered as, the Ori r thereof." Neſtes.,1-33- .:. | | 
| (a) Jof. t. | Ts 
(3) Prok. in Funuch. 20. Bat io 43 6-408 +4 
( Epigr- J. by. IV. 72. XIII. 3. XIV. 194 
(5) Juv. VII. 83. ah 1 
(6) Sc Cate of Appellants. Fol, 8, 9. | 
_ (7) A. D. 1629. Chap. 60. Sobel. 92. 13 © 14 Car. II. Chap. 33. 10 tn. Chap. 19. 
SeR. 112. 5 Geo. III. Chap. 12. Sed. 26. 8 5 
(8) Cart, Rep. 39. Mod. Rep. 257 2 Bur. Rep, 6014 | 
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is capable of an excluſive: Right, in any one Book, the Subject ſeems alſo capa 
*+. ble of having the fame Right, in another! 2 Black... Com, e 7 N . 
E. 40 406. 407. ſee Bur. . 12 65. 209 wi | | 1 


The Copy Right of Authors, my Lords, is an Eſtate p n is able, 
and every Man conceives. what. it mcans ; I declare it as my Opinion, that an Au- 
thor hach an indiſputable. Power and Dominion oyer his Manuſcript; that this 
| Power is not alienated, When the Man: aſcripr is printed and 1 that the 

Aucher hath en excluſtve Right of multiplying Copies, accor to the Common 

Law, which is founded on Reaſon and' Lruth. This Clair of Right began with 
Printing. and for this eſpecial Reaſon, becauſe Copies could not *y eaſily multi- 
plied but by che Freſs; and therefore, that from which no Profit could be gor, 
was hardly a Property. 

In che Courſe. of the Arguments, this Claim hath been called by the Gios Name 
of a Mono poly. I his is a popular Argument; but Agumeta ad I opulum are not 
always well f. zunded ; and upon projet Inveſtigation, This pP to · be more * 
cious than real. 

Copy Right. does 2 Lords, independent of Parents, Privileges, Star- 
chamber Decrees, or the Sas eh of Queen Anne. Innumerable Inſtances occur to 
prove this; but more particularly the Caſe of Tiloalſon's Sermons, for the Copy 
Right of which the Arch-biſhop's Family received tWenty ſive hundred Pounds, 
* — the Expiration of the licenſing Act, and previous to the Act of Qucen unc; 
my Opinion upon the frf, Cond. and fourth - Queſtions, is, that, at Common 
Law an Author hath the ſole Right of farſt printing and (publiſhing the ſame for 
Sale, and might bring an Action againſt any Perſon Who printed, publiſhed, and 
fold the ſame without his Contents and likewie that, after Publication, an Author 
or his A fligas, hath an excluſive Right in Petpetuity of multiplying Copies. 

Which (ight, oy Lords, the Statue | of Queen Aune does not take away. It 
is an Act very inaccurately penned, but nevertheleis it conveys to my Mind no 
Idea of the Legiflature's catertaming an Opinion, that at the Time ot, paſſing i It, 
there was no Common law Right; the Word « veſting * ” appearing in the. itle 
hath given riſe to ſuch an Idea, hut the Preamble edntradicts it in the fulleſt 
Manner; the Words of it arc, << Whotcas certain Printers and Bookſellers have 
taken the Liberty of printing and reprinting, &c. &c.? the Phraſeology of this 
Sentence-plainly proves, that a known Right previous to that Statute, exiſted, 

the Legiſlature would not have termed the Exerciſe of what was common to all, 

taking a Liberty, had they not underſtood that a Right in Perpetuity exiſted at 
Common Law ; the Words of the Preamble to the Bill would probably have been, 
& Whereas certain Printers and Bookſellers claim a Right of printing, &c.“ And 
the Intention of the Word printing ſhews chit” the Idea prevailed that an Author 8 
Property went farther than the firſt Publication, 

be Univerſality of the ſaving Clauſe, my Lords, convinces me chat che Right 
at Common | aw, which I have ſuppoſed to have exiſted antecedent to that Act, 
is left untouched by it, It is nota particular Salvo for the Univerſitics, and the 
Holders of Copy-right by Patent, but it is general, mentioning the Words 
* all Perſons.” 


In 


Oz Fi, THE} 1 * D. G18; S. 
In Anſwer; my Lords, to the third and fifth, Queſtions, .. 
an ion at Common Law, is not any ways impeac 


reſtrained; gr ta 


„ away by the Statute. of Queen Anne 4, nor is the Author prec deg by-ſuch es 


from any Remedy, except on the F urge, * the aid r the de 
999 Conditions 070 der, (5 7 FIN Vi 


+ 


Wo beg Leave, my. Lords, to read the. ee ofa a ae a) po og in — 1 


Favour of Literary, Property, as reported. hy, an able (3) Lawyer ? agree With 
the three Judges Who have ſpoke before me, chat it is a Property, and that it be- 


longs to an Author igdependent of any ſtatutary Security. It is not neceſſary, for 


any Man to advert either to the Grecians or Romans to diſcover the Principles of 
the Common Law of England... Every Country hath ſome certain gener Rules 
which govern its Law; our Common Law hath its Foundation in private 
Juſtice, moral Fitneſs, and public Conuenicnce; the natural Rights of every Sub- 
ject are protected by it, and there does not exiſt an Argument amounting, to 
Conviction, that an Author hath not à natural Right to the Produce of his mental 
Labor. If this Right originally exiſted; what but an Act of his own can take it 
away? By Publication he only exerciſes his Power over it in one Senſe ; when, one 
Book 1s ſold it never can be thought chat the Purchaſer, hath poſſeſſed him{glf of 
that Property which the Author held before he publiſhed his Work. A real 
Abandonment on the Part of the firſt Owner muſt take Place, before his original 
Right becomes common. 

In all Abandonments, Judge Yates hath defintd, my Lords, that two Circum- 
ſtances are neceſſary; an actual relinquiſhing the en and an Intention 
to relinquiſh. it; in the preſent Caſe neither can be proved. Many Manuſcripts 
have not been committed to the Preſs till Years IN they were written, the 
Poſſeſſion of them for a Century does not invalidate the Claim of the Author or his 
Aſſigns. With Regard to mechanical Inftruments, becauſe the Act againſt Mono- 
polies hath rendered it neceſſary for the Inventors of them to ſeek Security under a 
Patent, it can be no Argument that in Literary Property there ſhould be no Com- 
mon law Right. I think it would be more liberal to conclude, that previous to 
the Monopoly Statute, there exiſted a Common Law Right, equally to the Inventor 
of a Machine, as to the Author of a Book, 


A Variety of Arguments might be, my Lords, drawn from the Nature of the | 


Ppropecty, and the Conſtruction which would rationally be put upon the Act of 
e eee but to me they ſeem ſuperfluous; 1 am therefore of Opinion in the 
affirmative, as to the firft, ſecond, and fourth Queſtions. 

With Regard to che Statute of Queen Ame, my Lords, it is no more than a 
temporary Security, given by the Legiſlature to the Author, enabling him to 
recover Penalties, and bring a Matter of Complaint againſt any Perſon who printed 


upon him to a more certain liſue than by an Action at Common Law, It is an Act 


paſſed for the Brauen of learned Men, and being iQ termed in its Likle, ic | 


3 Se: ts Jodge's Opinion more at large, fa Bur. Lit, Prop. 9+ 
(2) Lord 11 Had, which fee in Bur. Lit. Prop. 114. 
(3) Sir James Burrow, 
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Mr. Barca 
Perrot. 
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is a ſufficient Proof, that it is no Bar to the Common L aw Right. Which e 


exiſted. - Beſides, the Manner of pafling it is in Favour of this Idea. 4 have ſeen 


the original Bill as preſented to the Committee appointed to bring it in, and it 
then had a long TT Preamble, which the Committee ſtruck our. Thoſe 


4 * 


who were \fanguine för ! 
Enemies to them at firſt retuſed to grant any ſtatutaty -ecurty, The Bill gave 
particular Trouble in paſſing ; there were ſeveral Conferences between the two 
Hon pe it; and the very Day it paſſed, it was ſo back ward, that the Queen 
did not come to the Houſe till three in the Afternoon. Beſides, the ſaving Clauſe 
is clearly a Save to the Common Law Right. Ihe Idea is as forcibly expreſſed, 
as Words can deſire. | WEL ANMNTOI THO 3 WEL BN COPE” 5% 


Vous to its. being enatted. It is evigent from the wording, of it, that it means to 
give an additional Security to a Right, ' which they who paſſed the Act knew 


e Petitioners, begged a Perpetuity by Statute.” The 


The- Iajunctions granted by the Court of Chancery, the Multitude of Circum- 


ſtances deducible in Favour of Literam Property from the natural Rights of the 


Subject, the immediate Nature of the Property, the Idea uniformly entertained of 


its Exiftence from the Era of the Commencement of Printing to the preſent Day; 


as well as my Conſtru tion of the Statute of Queen Anne, oblige me in Anſwer to 
the thjra and tb Queſtions, to declate my Opinion, that an Action at Common 
Law is not anf Ways impeached, reſtramed, or taken away by the 8th of Queen 


Ann. (1) © 


The Argument for the Exiſtence of a Common Law. Right, and the Definition 


of Literary Property, as chatte Property, is, my Lords, in my Idea exceedingly 
founded and abſurd. If Literaty Property is a Chattel, then upon the Death 
ot the Poſſe ſſur of a Manuſeripr, any ſimple contract Creditor may oblige his Fa- 
mily or Aſſigns to give it up, and ſuffer him to print it. An Author ceitainly hath 
a Right to 5 Manuſcript; he may line his Trunk with it, or he may print it. 
After Publication, any Man may do the ſame; your Lordſhips may turn Printers 
if you Chu'e, and print it. From the Patents, the Privileges, the Star- chamber 
Decrees, and the licenſing Acts, it is evident that in thoſe Days no Idea was en- 
tertained of an Author's having any Claim to the excluſive Right of printing, what 
he had once publiſhed : If a Manuſcript is ſurreptitioutly obtained, an Action at 
Common Law will certainly he for the eorporeal Part of it, the Paper. So it a 
Friend to whom it is tent, or a Perſon who finds it, multiplies Copies, having fur. 
rendered the original Manuſcrip:, he hath ſurrendered all that che Author hath any 
Common Law Right to claim. — 

The Right under Patents and Privileges was, my Lords, a Right petitioned for 
by Printers, without any thought of an Author's entertaining an Idea, that he had any 
Claim. As to the Stationers Company, ſurely we are not to look for the Common 


Law among them. All their Rules and Orders are for the Security of ſuch peculiar 


Works, as their own Members had been wont to print. An Inventor of a Machine 
or mechanical Inftrument, like an Author, Foe his Ideas to the Public. Previous 


to Publication, he poſſeſſes che Jus tends, fruendi, et diſpenendi, in as full an Extent 


.* (1) Sce this Judge's Opinion more a large, in Bur. Lit. Prop. 40. . 8 / 
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e the Writer of a Book; and yet it never was heard that 4n Inventor, when he fold 
one of His Machines, or foftruments, thought the Purchaſer, if he choſe it, had 


not a Right to make another, after its Model. The Right of excluſively making any 
Mcchanical Invention is taken away from the Author or Inventor by the Act 


Copy Rights, 'and which would have mentioned what is now termed Lite 


Property, had an Idea exiſted. that there was a Common Law Right for'an Author 


or his Aſſigns excluſively to multiply Copies. The Argument, that when a Book 


is publiſhed and fold, there is an implied Contract between the Author and 
. Purchaſer cannot be maintained. The Purchaſer buys the Paper and Print, the 
© _ corporeal Part of his Purchaſe ; and he buys a Right to ule the Ideas, the incor- 

OY A Seer ale 4 A or 4 
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The Doctorine, my Lords, of implied Contracts will not hold, as it is impro- 


bable. The Author ſuſtains a Loſs but no Injury, from another's printing his 
Copy. Damnum fine injuria is an eſtabliſhed Maxim '6f Law. As another by 
mu 


tiplying Copies reap Profit, the original Author ſuſtains a'Loſs, but he ſuſtains 


no Injury. To be injured a Man muſt looſe his Right; that Right muſt be foun- 


ded in Law 4 and where the Law gives no Remedy, an Author can claim no 


Right; the Matter is common to all. It hath been faid, that à Declaration hath 
been filed on an Action at Common Law, for the Invaſion of Copy Right; but it 


hath not been found, although every Law book hath been ranſacked for the Purpoſe, 
that a Trial was ever had at Common Law. An incontrovertible Proof that there is 
nota Lawyer in Weſtminſter Hall who ſuppoſe that there exiſt any Right at Com- 


mon Law. The. preſent Claim is neither more nor leſs than a Claim for a Mono- 


poly, and all Monopolies are odious to the Common Law. 


9 


My Lords, the Arguments of the Council, and the Opinions of tho d the 


other Side of the Queſtion are more ingenious than convincing. I anſwer there- 


fore the Firſt, Second and Fourth Queſtions in the Negative, being of Opinion 
that there never exiſted a Common Law Right, and that an Author hath no Claim 


to his Manuſcript after Publication. 

Reſpecting the Statute of Quee Anne, my Lords, I am perfectly convinced that 
it is the only Security that Authors or Bookiellers have. That it gives a Right for 
fourteen Years to the Holders of Copies, and after that Period the Right reverts to 
the Authors for fourteen Years longer. I declare that all the metaphyſical Sub- 
tlety or Definition Which the ableſt Logician can muſter, cannot give any other 


Senſe to the Words * for the Encouragment of Learning, and for veſting a Right 
in Authors,“ in the Title to the Act, than a Creation of a Property, not a further 


Security for one. The Preamble and expreſs Meaning of every Clauſe of the Act 


afford ſtrong Arguments in Favour of the Opinion Iam laying down. The Werds, 
aud no longer,“ are clear and conclulive ; out of the Power of Argument to ſur- 


mount. They ſhew that the Legiſlarure thought it a great Favour to grant any, 


even a lim ted Security, and that they might not be miſunderſtood, they have ex- 
preſſed their Idea in the fulleſt Terms. After theſe Words it is in the higheſt De- 
grce ablurd to contend, that any ſaviog Clauſe can be fo conſtrued as to affect, and 


Indeed deſtroy the moſt ſubſtzntial Meaning of the enacting Part of the Act. The 


Giving Chuſec isevidencly a Salvo for thoſe who hold a Patent-right to Copies; and as it 
ee enen eee | would 


1 


againſt Monopolies of the z rſt of James the Firſt, Which Act faves prerogative 
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would heve been tedious to have enumerated all, the Univerſities are mentioned, 
as being the greateſt Holders under that Kind of Deſcription, CF ng 

In order, my Lords, to enforce this Obſervation, and the Concluſion I draw from 
the Words, and no longer, in the enacting Clauſe, I beg Leave to cite the Caſe of an 
Attainder, in the Reign of Edward the VIth. being taken off by an Act of Par- 
liament many Years after wards, which Act, in the enacting Clauſe, took off the 
Actainder in the fulleſt and moſt entire Manner, and aftewards conta ned a ſaving 
Clauſe for certain Leaſes granted by the King, who paſſed the Bill of Attainder. 
One of the Holders of the Leates brought an Action againſt the Family relieved 
from the Attainder, and .grounded his Claim upon the lee Clauſe; but the 


Court adjudged againſt him, for that the Attainder being entirely taken off by the 
enacting Clauſe, it was idle ro contend that any ſaving Clauſe could impeach it, 


or ſecure a Right held under the Idea of the Attainder (1). 80 
With regard, my Lords, to the Injunctions cited on the Occaſion, the Cour 

of Cbaucer) muſt have uniformly miſtaken the I. aw, if they had not granted them 

under the Idea of the Statute. | ex HH 
1he Act itſelf, my Lords, gives no more Remedy with its Penalties, than it 


does without them. An Author in the firſt Place, is allowed to damaſk all the Books 


pirated upon him; by damaſking I underſtand, turn to waſte Paper and line Trunks, 


_ which Linings are figured like Damaſk. What remedy is this? none in the world, 


Then again, à Penny per Book is to be recovered, half of which goes to the Infor- 
mer and half to the King; here therefore the Author gets nothing. The Statute 
affords him Grounds for a Remedy in Equity. The Court of Chancery, by an In- 


junction and a Decree, not only ſtops the Sale of the pirated Copies, but alſo 


obliges the Pirate to account for what he hath fold. This is a Satisfaction; this 1g 
an actual and an effectual Ry; To ſuppoſe that the ſaving Clauſe maintains 
a Perpetuity of Property, is to ſuppoſe that the Act grants an Author fourteen 
Years and nc langer, except for ever; which is ſo baretaced, ſo egregious an Ablurdity,. 

that no Man of Senſe can be the Dupe of it. That the Court of Chancery never 
dreamt of a Common Law Right, 1 prove by a Caſe between the Stamp Office and 
a News-paper Printer. Rayner, a Printer, got into the Fleet, and there printed News- 
papers without Stamps; the Stamp Office prayed an Injunction, the Court refuſed 
it, and told them the Statute having enacted, that a Penalty was to be paid on 
Conviction, they muſt proſecute to Convicton under the Statute, and they 
had a Right to the Penalty, but they could not, upon the Principles of Common 


Law, prevent the Printer from continuing bis Trade. This proves that Statute 


Laws are unneceſſary where Remedies can be had at Common Law. 
The Printers who claim the Right of Perpetuity, deſerve ſevere Animadverſion, 
Inſtances are ianumerable, all tending to corroborate any Opinion that there was no 


Right at Common Law previous to the 8th of Queen Anne, and that if there was, 
that Statute entirely and effectually took it away. f 


I agree, my Lords, that an Author hath a Right at Common Law to his Manu- 
ſcript, previous to Publication, With regard to the Statute of Queen Anne, and 
in aniwer to the third and ie Queſtions, Iccheeive the Act entirely takes 
away any previous Right an Author might have, and that he is precluded thereby 


(1) S:c Hal nzlan's Cale, in Flows, Com. 565. aud AMltorveods Caſe, in 1 Co, Rep. 47. 7 | 
rom 
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from any Remedy, except on the Foundation of the ſaid Statute, and the Terms 
and Conditions preſcribed thereby. rH 485 


= F 


The Nature, my Lords, of Patents, Privileges, and Grants of the Crown, re- Mr. Paron 


ſpecting Books, have been fo very learnedly traced, and that too to a very early Pe- 
riod, and ſuch a Variety of Inſtances have been cited, all inconteſtably proving, that 
till of late Years no Idea was entertained, that a Common Law Right exiſted, reſpect- 
ing literary Property. For theſe Reaſons I decline entering into a minute Inveſtigation 
of the ſaid Patents: Obſerving on the Caſes, I am clearly of Opinion that, previ- 
- ous to the Statute of Queen Anne, Authors and Printers had no Security but by 
Patents, and therefore | anſwer all the Queſtions in the Negative. 
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In anſwer, my Lords, to the 5ſt, ſecond, and fourth Queſtions, the Caſes prove, . Chicf Bros 


and it is allowed, that Literary Property is Property previous to Publication, and $4 


that Publication cannot alter it; for that Publication neither makes it a Sale, a Gift, 
a Forfeiture, nor an Abandonment, which are the only Ways that a Perſon can 
part with his Property. When a Man publiſhes his Manuſcript, he felis to one 
Perſon only, one Book, and the Uſe of that one Book, without any Deſign of 
allowing the Purchaſer to multiply Copies : If he gives a Book away, he gives it 
under the fame Reſtrictions; a Forfeiture always implies a Crime, and then the 
Right of Property becomes veſted in the Cron; an Abandonment cannot be 
without an Intent of relinquiſhing his Right; and ſuch Intent is not deducible 
from a Publication of the Ideas written by an Author, In the Caſe of Pope v 
Curl, the Letters were the Property of thoſe to whom they were ſent; but the 
Ideas remained as Matter of Right veſted in the Sender. In the Cafe of Lord 
Shafteſbury's Manulcript, the ſame Deduction followed; for Mr. Gwynne fold to 
Sbebbeare what he had no Authority from the Author, (Lord Shafteſbury) or his 
Aſſigns, to diſpoſe of, There was no act of Diſhoneſty on the Part of SHebbeare 
although the 8 was ſurreptitiouſly obtaiped, and the Family had a 
Kemedy. | | 

Some Lawyers, my Lords, yet alive, remember the Caſe. of Lord Chief Baron 
Gilbert's Manuſcripts, which he deviſed to Baron Clarke ; the Baron never publiſhed 
them, but a Hackney Writer, whom he employed, took an Opportunity of copy- 
ing them, and thoſe {tolen Copies were committed to the Prefs. The ſame Argu- 
ment ley againit pirating after, as before Publication, 50 
It hath, my Lords, been mentioned, that a Man made his landed Eſtate com- 
mon, by giving a Part of it to the Highway; but it ſurely will not be con- 
tended, that although he gave a Part of his Eſtate for ſuch a Purpoſe, that any 
Verſon but himſelf had a Right to the Trees on it, or the Mines beneath it. The 
Arguments in the Cale of Baſket and the Univerſty of Camtridze, is grounded on 
thele Principles. I his Caſe is reported in Burn's (1) Eccleſiaſtical Law, and Sir 
James (2) Burrews's Reports. | 

The Cafes of Eyre v Malter, and others, which have been mentioned, both at 
the Bar, and by the Judges, were all after the Twenty-one Years were expired, 
and which, Redreſs being obtained, ſpeak in Favour of the Common Law Right: 

(t.) $80. Edu, Vol. I. P. 453. | (2) 2 Bur, Rep. 66. +3249 


2 - "and 


„ SIE - --&+— CIT... 
; A 


„Lord Chief 


Juice O, gg. Author has the fole Right to diſpoſe of his Manuſcript as he thinks proper; it is 
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and the Caſe of the Seſſions (1) Paper corroborates my Opinion. In order to alarm 
your Lordſhip's Paſſions, two very odious Names have been thrown out, P 
tuity* and Atoxepoly ;” neither of which, I think, applies to the preſent Claim; the 
firſt being entirely out of the Queſtion, and the later Lord Coke has defined to 
mean a Grant from the Crown, to vend any ſingle Matter. 4 7 

As to mechanical Inventions, I do not know, my Lords, that previous ta 
the Act of 21 James I. an Action would not lie ' againſt the Perion who pirated 
an Invention. An Orrery none but an Aſtronomer can make; and he may 
faſhion a ſecond as foon as he hath feen a fitſt: It is then in a Degree an ori- 
ginal Work. Whereas, in multiplying an Author's Copy, his Name as well as his 


Ideas are ſtolen, and it is paſſed upon the World as the Work of the original 


Author, although he cannot poſſibly amend any Errors which may have eſcaped 
in his firſt Edition, nor Tanc any Part, which ſubſequent to the firſt Publica- 
hcation, appears to be improper. In anſwer, my Lords, to the ft, /econd, and 
fourth Queſtions in the Affirmativ ec 5 
The Statute of Queen Aue, my Lords, I confider as a Compromiſe between 
Authors-and Printers, contending for .a Perpetuity, and thoſe who deny them any 
Statute Right. There are general Rules for the Conſtruction of all Starutes; 


one is that it ſhall neyer be interpreted fo as to be unreafonable; another, that 


no. Clauſe can be conftrued fo as to make it inconſiſtent with any former Clauſe; 


: 


it ſhall. neither be repugnant, not inconſiſtent. ' With regard to this Statute, we 
muſt not reject the ſaving Clauſe, nor the Motive for which it was made, viz. the 
Advancement of Learning. The Word veſting, if it can be tortured fo as to tell 
againſt the- preſent Claim, is ſufficiently qualiked and done away by the Word 
ſecure, which occurs in the enacting Clauſe, and which plainly implies a Security 
for ſomething pre-exiſting. The Preamble gives full Authority to this Con- 
ſtruction, the Word re-printing particularly implying a Right after the firſt Pub- 
lication ; and the word Purchaſer, (which is one of the Parties mentioned by 
the Act as being ſecured in his Property) indicates moſt amply a previous Right, 


for Nobody can be thought to purchaſe what another has not a Right to ſell. The 


Satute affords the Holders of Copy-right a more efficacious Remedy than the 
Common Law, but it by no Means impeaches, reſtrains, or takes away the 


Common Law Right. I therefore anſwer the rd and ib Queſtions in the Negative. 


With reſpect to the firſt Queſtion, my Lords, there can be no Doubt, that an 


his Property, and till he parts with it, he can maintain an Action of Trover, Tref- 
paſs, or upon the Caſe againſt any Man who ſhall convert that Property to his 
own Uſe; but the Right now claimed at the Bar, is not a Title to the Manu- 
ſcript, but to ſomething, after the Owner has parted with, or publiſhed his Manu- 


ſcript; to ſome Intereſt in Right of Authorſhip, to more than the Materials or 


Manuſcript om which his Thoughts are diſplayed, which is termed Literary Pro- 
perty, or an excluſive Privilege of multiplying Copies of the Manuſcript or Book, 
which Right is the Subject of the ſecond Queſtion propoſed to us. 


f 1) See the Cauſe of Manby & al. 7 Owen & al, in Bur. Lit, Prop. 334 12 . N 
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Nou if there exiſts any incorporeal Right or Property, my | ords, in the Author 
detached from his Manuſcript, no Act of Publication can deſtroy it. Can then 
ſuch Right or Property exiſt at all? Does ſuch a Right come within the Knowledge 
or Reach of the Common Law? In anſwer to the firſt of theſe Queries, I acknow- 

ledge, though this claim of Property is abſtract and ideal, novel and refined, it is 
yet intelligible, and may as eaffly be made to exiſt for ever as for a Term of Years; 
but in 1 2 to know whether it is protected by Law, a preliminary Queſtion is 
neceſſary: Whether it has been ſo determined in its Favour by the great and learn- 
ed Men who have been my Predeceſſors in a regular Courſe of judicature; it is 
not for me to ſhake a reſpe table ſerjes of Decifions, and unhinge the Foundations 
of an eſtabliſhed Right, by any a priori Reaſoning of my own; but after inveſti- 
gating the Deciſions of the Courts of Common Law, I can find no ſuch determi- 
nations. What is Common Law now, muſt have been ſo three hundred Years 
ago, when Printing was invented. No Traces of ſuch a Claim are to be met with 
yew to the Reſtoration. ' Very few Caſes of this Kind happened in Charles the 
Second s Time, or before the ſicenſing Aa, and thoſe few were determined upon 
the prerogative Right of the Crown. The executive power of the Crown drew 
after it this prerogative Right, which extended to all Acts of Parliaments, Matters 
of Religion, and Acts of State. The Calc of Bafeet and the Univerfity of Cambrige, 
which was a late one of the fame Kind, appeared upon the Pleadings to be a Queſ- 
tion ariſing between two Parties ho claimed under concurrent and inconſiſtent 
Grants of the Crown. My late honourable and learned Friend (Mr. (1) Zorte) 
who argued that Caſe, endeavoured to ſnew that his Client's Right might ariſe from 
the Power of the Crown, and to luſtrate his Argument, faid, it might perhaps be 
© Property founded on Prerogative, —a Language, however allowable for Coun- . 
cil, not very admiſſible by, or intelligible to a Judge, but the Certificate in the 
above Cauſe does not ſay a Word of Property, and indeed if ſuch a Claim as that 
had been founded on Property, every one would have as good a Right to publiſh 
Abridgments of the Statutes, as of any other Book.' * ks 1 
Lord Noritbington, my Lords, granted Injunctions on behalf of Publications 4 

which he conſidered as Matters of State, but left ſuch Works as “ The Whole 
Duty of Man,“ to their common Remedy at Law. When Works of Literature, 
encouraged by the Facility of Printing, began to ſpread, we find the Caſes multi- 
ply. Of theſe, however, I lay entirely out of the Queſtion, all thoſe which àppear 
to be Cates between rival Patentees of the Crown; all thoſe relating to the Station - 


ers Company; all thoſe concerning Religion, Law, or the State; and all unpub- 
liſned Manuſcripts. : 


I ſhall premiſe too, my Lords, before 1 examine the Cafes which happened after 
the Statute, that I am of Opinion, that the Statute gives Authors and their Aiens, 
a general Right not connected with the Penalty, and that the ſtatutable Right falls 
under the Protection of a Court of Equity ; and may claim the Benefit of an In- | 
junction. To obtain ſuch an Injunction, it is by no means neceflary that the Plain- 4 


tiff ſhould make out a clear indiſputable Title. It may be granted on a reaſonable 


* pany =  - 2 7 
4 1 — - 


— — OO —„V— 2 — — 
N 4 * =” N 


; : — L 
- 
— 
. . — n " ——_— _—_ — — — M— — =_ 


(1) Offendent Terris bunc tantur Fata, negue ultra oe finent, Virg. 
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Pretence, and a doubtful Right, before the Hearing of the Cauſe; nor is it an 


Odjection that the Party applying for it has a Remedy at Law, No Bill for an In- 


junction is to be found before the Statute. | 
The Cauſes, my Lords, which have come before the Court of Chancery, ſince 

the Statute, I find to be 17 in Number; of theſe, eight were founded on the Statute 

Right: in two or three, the Queſtion was, whether the Book was a fair Abridge- 


ment? and all the Reſt were Injunctions granted ex Parte, upon filing the Bill, with 
an A ffidavit annexed, In theſe Caſes the Defendant is not fo much as heard, and 
can I imagine that ſo many illuſtrious Men who preſided in the Court of Chancery, 
would, without a ſingle Argument, have determined ſo great and copious a 
. Queſtion, and which has taken up ſo much of your Lordſhips Time? In fact, 


none of them withed to have it ſaid, he had formed any Opinion on the Subject. 
In the famous Caſe of Tonſon and Walker, my Lords, of which I have an accu- 
rate Note of my own taking, Lord Hardwicke ſaid, before the Defendant's Coun- 
cil began to argue, © I am inclined to fend a Caſe to the Judges, for I doubt 
whether the Matter has been judicially determined, but wiſh to hear what the Defen- 
dant ſays as to Dr. Newton's Notes, however I may determine the general Queſtion, 
either upon the Common Law or the Statute.” Ihe Maſter afterwards reported 
the Variations between the two Books to be colourable and illufory only, and 
therefore the Injunction was made perpetual. Since that Time during the laſt 
twenty Years, or more, the main Queſtion has been fluctuating, and in Agitation. 
From my own Experience at the Bar, my Lords, I know that the ſucceſſive 
Chancello:rs and Maſters of the Rolls, Lord Northington, Lord Camden, Sir Thomas 
. Clarke, &c. have all looked upon the Cale as undetermined, it may now therefore be 
fairly treated as a new Queſtion, and indeed it has been argued as ſuch upon ge- 
neral Principles. Let us conſider what Weight thoſe Principles have which are 
laid down as the Foundation of this new Species of Property; I have heard but of 
one, nancly, that ſuch a Claim is conſiſtent with the moral Fitneſs of Things. 
This Idea of moral Fitneſs is indeed an amiable Principle, and one cannot hel 
wiſhing all Claims derived from ſo pure a Source might receive all poſſible Encou- 
ragement; but this Principle is no univerſal Rule of Law, nor can it be made to 
apply in all Caſes. Beautiful as it may be in Theory, to reduce it into the Practice 
and Execution of Common Law, would create intollerable Confuſion ; it would 
make Laws vain, and Judges arbitrary; nor is it poſſible to ſupport the k eſpon- 
dents Claim upon theſe Principles and not allow their Operation, in a Variety of 
other Caſes, where it is confeſſed on all Hands they cannot be alloyed, 
Abridgements of Eooks, my lords, Tranſlations, Notes, as effectually deprive 
the original Author of the Fruit of his 1 abours as direct particular Copics, yet 
they are allowable. The Compaſers of Mulic, the Engr. vers of Ccpper Plates, 
the Inventors of Machines, arc all excluded from the Privilege now contended for; 
but why, if an equitable and moral Kight is to be the ſole Foundation of it? their 
Genius, their Study, their Labour, their Originality is as great as an Author's, 
their inventions are as much prejudiced by Copyiſts, and their Claim in my Opi- 
nion ſtands exactly on the fame Footingz a nice and ſubtle Inveiligation ma 
perhaps find out fome little logical or mechanical Differences, but no ſolid 


Diſtinction in the rule of Property that applies to them can be found, —If ſuch a 


perperual 
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perpetual Property remains in an Author, and his Right continues after Publica- 
tion, I cannot conceive what ſhould hinder him from the full Exerciſe of that 
Right in what Manner he pleaſes; he may ſet the moſt extravagant Price he will 
upon the firſt Impreſſion, and refuſe to print a ſecond when that is ſold. If he 
has an abſolute Controul over his Ideas when publiſhed, as before, he may recal 
them, deſtroy them, extinguiſh them, and deprive the World of the Uſe of them 
ever after; his forbearing to reprint is no Evidence of his Conſent to abandon his 
Property, and leave it as a Derilect to the Public. | 246 5 

But it is ſaid, my Lords, that the Sale of a printed Copy is a gualiſied or con- 
ditional Sale, and that the Purchaſer may make all the Uſcs he pleates of his Book, 
except that one of re- printing it; but where is the Evidence of this extraordi- 
nary Bargain? or where the Analogy of Law to ſupport the Suppoſition? In all 
other Cates of Purchaſe, Payment transfers the whole and abſolute Property to 
the Buyer: there is no Inſtance where a legal Right is otherwiſc transferred by 
Sale, or an Example of ſuch a ſpeculative Right remaining in the Seller; it is a 
new and metaphyſical Refinement upon the Law; and Laws, like fome Manu- 
factures, may be drawn fo fine as at laſt to loſe their Strength with their Solidity. 
— When Printing was firſt introduced, Cardinal Fel/ey warned King Henry VIII. 
to be cautious how he eacouraged it, as a Matter which might be dangerous to 
the State, The Event however did not prove. it fo, and therefore the Statute of 
the 21ſt of James I. excepred it, as a reaſonable and alluwable Monopoly. | 

he ſubſequent licenſing Act, my Lords, gave only an adventitious Right; and 
thus it reſted till the Statute of Queen Aune. The ſtatute certainly recognizes no 
Common Law Right, hinc Le lachryme! Nor can I ſuppoſe this Omiſſion hap- 

ned through Ignorance or Inadvertence, when I ice ſuch great Law Names as 
Holt, Cooper, Harcourt, Somers, &c. in the Liſt of that Parliament. This Act 
adopts the Language of the old Privileges in Terms, 14 Years had been the Term 
before granted to Inventors, a Specification ot the. Work too, as in the Caſe of 
Machines, was preſcribed; nor. do I recollect an inftance where a Statute gives 
ſuch a temporary Remedy as is here granted in Aid of, an abſolute Common Law 
Right. on f | | 2 | 

Fr ſuch a Right, my Lords, exiſted at Common Law, and it remained unim- 
peached by that Statute, why that Anxiety in Authors and Bookſellers afterwards 
to obtain another Sanction. for their Property? Whence thoſe different Applica- 
tions to Parliament, in the Year 1738, 1738, 1739, for a longer Term of Years, 
or for Life in this Kind of Property, and afterwards to get an Act to prohibit the 
Liberty of printing Books in foreign Kingdoms, and ſending them bac again? 
The Truth is, the Idea of a Common Law Right in Perpetuity, was not taken 
up till after that Failure in procuring a new Statute for an Enlargement of the 
Term; if (ſay the Parties concerned) the Legiſlature will not db it for us, we 
will do it without their Aſſiſtance, and then we begin to hear of this new Doctrine, 
the Common Law Right, which, upon the whole, I am of Opinion, cannot be 


ſupported upon any Rules or Principles of ths Common Law of this Kingdom. 


I therefore, my Lords, anſwer the ft, third, and fi. Queitions in the Affirmative; 
and the ſecond and fourth in the Negative. 
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AFTER, my Lords, what the Lord Chief Juſtice hath fo ably enforced, there 
will be little Occaſion for me to trouble your Lordſhips; nor will the preſent State 
of my Healch, and the Weakneſs 'of my Voice; allow me to exert myſelf, were I 
ever ſo much inclined ; but the Nature of nry Profeſſion, and the Duty I owe to 
this Houle, will not ſuffer me to remain ſilent, when ſo important a Queſtion is to 
be determined. The fair Ground of the Argument has been very truly ſtated to 

ou by the Lord Chief Juſtice; I hope what was Yeſterday ſo learnedly told your 
Lordihips, will remain deeply impreſſed on your Minds. 9 1 
1e Arguments, my Lords, attempted to be maintained on the Side of the 
Reſpondents are founded on Patents, Privileges, Star- chamber Decrees, and 
the Bye Laws of the Stationers Company; all of them the Effects of the groſſeſt 
Tyranny and U ſurpation; the very laſt Places in which T ſhould have dreamt of 
finding the leaſt Trace of the Common Law of this Kingdom: and yet, by a Va- 
riety of ſubtle Reaſoning and metaphyſical Refinements, have they endeavoured 
to ſqueeze out the Spirit of the Common Law from Premiſes, in which it could not 
poſſibly have Exiſtence. | gti 

They began, my Lords, with their pretended Precedents and Authorities, which 
they endeavoured to model in ſuch a Manner, as to extract from them 
ſomething like a Common Law Principle, upon which their Argument might reſt. 
1 ſhall invert the Order, and firſt of all lay out of my Way the whole Bede- role 
of Citations and  Precedents which they have produced; that heterogeneous Heap 
of Rubbiſh, which is only calculated ro confound your Lordſhips, and miflead the 
Argument. After the firft Invention of Printing, the Art continued free tor 
about fifty Years; I mean to lay no Strefs upon this; I mention it only hiſto- 
rically, not arg umentatively; for as the Uſe of it was little known, and not very 
extenſive, its want of Importance might protect it from Invaſion ; but as ſoon as 


its Effects in, Politics and Religion were felt, all the crowned Heads in Europe at 


once ſeized on it, and appropriated” it to themſelves. Certain it is, that in 
ug iand, the Crown claimed both the Power of licenſing what ſhould be printed, 
and the Monopoly of Printing. Two Licenſes were granted to thoſe who pe- 


titioned for them. An Author not only was obliged to ſue for a Licence to priat 


at all, but he was alſo obliged to fue for a ſecond Licence that he might print his 
own Work. | 
When the King, my Lords, had once claimed the Right of Printing, he ſecured 
that Right by Patents and by Charters. Still further to ſecure his Monopoly, he 
combined the Printers, and formed them into a Company, then called the Statio- 


* 


ners Company, by whoſe Laws, none but Members could print any Book at all. 


I hey aſſumed Power of Seizure, Confiſcation and Impriſonment, and the Decrees 
Gf the Star- chamber confirmed their Proceedings. Theſe Tranſactions, I preſume, 


have no Relation to the Common Law ; and when they were eſtabliſhed, where 


could an Author, independent of the Company, print his Works, or try his Right 
to it? Who could make head againſt this arbitary Prerogative, which ſtifled and 
| ſuppreſſed 
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ſuppreſſed the Common Law of the Land ? Every Man who printed a Book, no 


matter how he obtained it, entered his Name in their Books, and became a Mem- 


ber of their Company : then he was complete Owner of the Book. Owner was the 
Term applied to every Holder of Copies ; and the word Author does not occur once 
in all their Entries. All Societies, good or bad, arbitrary or illegal, muſt have 


ſome Laws to regulate them. When an Author died, his Executors naturally 


became his ſucceſſors, The Manner in which the Copy-Right was held, was a 
kind of Copy-hold Tenure, in which the Owner has a Title by Cuſtom only, at the 
Will and Fleaſure of the Lord, Two fole Titles by which a Man ſecured his 
Right was the royal Patent and the Licenſe of the Stationers Company ; 1 chal- 


lenge any Man alive to ſhew me any other Right or Title; Where is it to be found? 


ſome of the learned Judges ſay the Words or otherwiſe in the Statute of Queen Anne 
relate to a prior Common Law Right; To what common Law Right could theſe 
Words refer? At all the Periods I have mentioned the Common Law Rights were 
held under the Law of Prerogative. It was the general Opinton that there was no 
other Right, and the corrupt Judges of the Times ſubmitted to the arbitary Law 
of Prerogative. In the Cale of the Stationers Company againſt Seymour, all the 
Judges declared that Printing was under the Direction of the Crown, and that the 
Court of King's Bench could igize all Printers of News, true or falſe, lawful or 
illicit. But if it was made Uſe of to protet Authors, what was this Protection? 
a Right derived under a Bye Law of a private Company; a Protection ſimilar to 
that which we give the great Mogu! , when we want any Grant from him, we talk 
ſubmiſively, and pay him Homage, but it is to ſerve our own Purpoſe, and to 
feaſt hm with a Shadow that we miy attain the Subſtance. In ſhort, the more 
your Lordſhips examine the Matter, the more you will find that theſe Rights are 
founded upon the Charter of the Stationers Company and the royal Prerogative; 
but what has this to do with the Common Law Right ? for never, my Lords, 
forget the Import of that Term, Remember always that the Common Law Right 
now claimed at your Bar is the Right of a private Man to print his Wo. ks for 
ever, independent of the Crown, the Company, and all Mankind, In the Year 
; 684 we find a Bye Law for the Protection of their own Company and their 
Copy Rights, which then conſiſted of all Literature of the Kingdom; for they had 
coutrived to get all the Copies into their own Hands. In a few Yea's afterwards 
the Revolution was eſtabliſhed, then vaniſhed Prerogative, then all the Bye Laws 
of the Stationers (1) Company were at an End; every Reſtraint fell from off the 


\ 4 
(1) If (faith Catborive Macanly, à female elegant Writer) all literary Works were, at the Time of 


the Revolutiin, in the Hands of the Stationers Company, the Raveges which mult have been a ade 


on this Prope:tv, by a Number of Iavaders, were the Property not tfecured by a fuppoſed common 
Lew Right, would hive obliged them before ſuch a Term» of Twenty Yeors were expired, io bave 
have hat Recourſe to the Leuiflature tor a legal Securty. The Proprietors ef Copy-Right alert, 
that che st tute of the 8th of Queen Anne was granted on the Principle of facilitating i: gal Redrcfs, 
Hd it been taken in the Sente 0! a full Deciſion in the Cate, furely ſuch © Nomber ut Provrictors 
ot old Copies, as now ſuffer by the prefent Decifon, would not have laid out their Fortungs on 
ſuch artevable Property but if it is fo very obvious that vo Common Law Rigat exiſts for ſecuring 
Copy Right, ſurely the grantipg I jusctions could oviy t ind to deny to one Party, what the 4 aw en- 
titk.d them to, and to amuſe the cther t. their greater Ruin.” Sce © Modeſt Plea for Property of 


Copy Right,” P. 12. in Notes, 
1 Preſs, 


30 
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Prefs, and the old Com non La of England walked at large During the ſucceed: 
ing (1) fourteen Years, no (t) Action was brought, no Injunction obta ned, al. 
though no illegal Force prevented it; a. ſtrong Proof, that at that Time there 
was no Idea fa Common Law Claim. So little did they then dream of eſtabliſh: ; 
ing a Perpetuity in their Copies, that the Holders of them finding no Prerogative 
Security, no Frivilege, no licenſing Act, no Srar-chamber Decree- to protect thett- 


Chaim, in the Year 1708 came up to Parliament | in the Form of Petitioners with 


Tears is their Eyes, hopeleſs and forlorn; they brought with them t eit Wives 
and Children to excite Compaſſon, and induce Parliament to grant them a fatu- 


#2yy Security, They obtained the AR, And again and again lought for a further- 


legiſl ative Security. 
Thus, my Lords, ftands the Pretence on the Score of Uſage, of which your 


Lordſhips have heard fo much on one Side the Queſtion. I come now to conſider 
upon what Foundation ſtand the Prerogative Copies, and theſe were in fad Caſes 
between Co patentees (for I muſt conſider the Stationers Comp: ny itſelf as a Pa- 
tentee of the Crown), and no Authorſhip Right occurs here. he Right in the 
Crown is ſuppoſed to come either from Furchaſe or Contract; and our Law argues 
from Principles, Cafes, and Analogy; but not a Word of this in the Judgment of 
the Court; but the Arguments of Council are adduced to prove the point. The 
Argument of Council is a forcy Kind of Evidence indeed, in moſt Caſes it would 


. be very dangerous to rely on it, but here it is ſuch Stuff as | am aſhamed to men- 


tion, You have them at length in Carter. Firſt, it is put on the T opic of Prero- 
gative, next of Ownerſhip. 1. Henry the Sixth brought over the Printers and their 
Preſſes, ergo, ſay the Council, he has an abſolute Right to the whole Art, and all. 
that it can produce. 2. Printing belongs to Nobody, and what is Nobody's is of 
courſe the King's. 3. The King pays his Judges, ergo, he purchaſes that Right 
for a valuable Confideration, 4. He paid forthe J ranflation of the Bib, there- 
fore, forfooth, he bought a Right te ſel] Bills. Away with ſuch triffing! Mr. 

Yorke put it on its true footing, Ought not the Promulgation of your venerable 
Codes of Religion and of Law to be intrufted to the executive Power, that they 
may bear the higheſt Mark of Authenticity, and neither be impaired, or altered, 

or mutilated ? Thee printed Acts are Records themſelves, are Evidence in a 
Courtof Law, without recurring to the original parliamentary Roll, Will you 
then give this honourable. Right to your Sovereign as fuch ? or will you degrade 
him into a Bookſeller? indeed, had he no other Title to this Diſtinction, that 
could hardly be maintained. But if this will not ſerve the ee recourle is 
next had to Injunctions; they, it is faid, have put the Right out of Doubt: 

nay, Lord Harduicte's Name is triumphantly brought on the Stage, and he is 
declared to have abſolutely decided the Point © no man, I am ſure, can venerate his 
Name (which will be dear to Poſterity as long as Law and Equity remain) more 
than I do. But this boaſted Caſe, like all the Reſt that have been produced, en- 
tirely fails in the Proof; and when my Lord Chief Juſtice De Grey, read his own 


(1) «© Ris to be preſumed (ſays Mre. Macaulay) that, during this n of Time, there were few 
or no Inventors, and hat this Property, as in cther Caſes of Praperty, was for along Time ctfeQually. 
{cured by tae Common Senſe of the People.“ See Macazl. Plea, P. 12. 

Note 
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Hardwicke's Words had been twiſted to an oppoſite Meaning to what he lere | 
All the Injunction Cates have been ably gone through. I ſhall only add, 
neral Terms, that they can prove Nothing: they are commonly obtained for 
the Purpoſe of Raying Waſte, and the Prevention of irreparable Damage. hey 
muſt therefore in their Nature be ſudden and ſummary, or the Benefit of them 
would be loſt before they were obtained, and they are granted though the Right 
is not clear, but doubtful. The Queſtion, whether I can maintain my Right 
againſt the Deviſee or the Heir at Law, may be diſcuſſed afterwards at Leiſure, 
but unleſs upon ſhewing a reaſonable Pretence of Title you in the mean Time tic 
up the Spoiler's Hands who is felling my Tunber, or ploughing my Paſture ; my 
Remedy is gone, or comes too late to prevent the Miſchief. What then if a 
thouſand Injunctions had been granted, unleſs the Chancellor at the Time he granted 
them had pronounced a ſolemn Opinion, that they were grounded upon the 
Common Law? jt would only come to this at laſt, that the Right in Queſtion was 
claimed on one Side and denied on the other: therefore till the Matter was tried 
and determined, let the InjunEtion go. Lord Fardwicke after twenty Years Ex- 
perience, in the lat Cafe of the Kind that came before him, declared that the 
Point had never yet been determined. Lord Nerthington granted them on the 
Idea of a doubtful Title; 1 continued the Practice upon the fame Foundation; 
and fo did the preſent Chancellor. Where then is the Chancellor who has declared 
ev Cathedra that he had decided upon the Common Law Right? Let the Deci- 
ſion be produced in direct Terms. It is amazing that we ſhould have been fo 
long amufed with this Kind of Argument, from ſuch vague Authorities! | 
At length, my Lords, having removed every ſtumbling Block that oppoſed 
our Progreſs to the pure Source of Common Law ; having cleared the Way of ali 
thoſe ſpurious, pretended Authorities, which will not bear the f eſt of a moment's 
ſerious Examination, the Queſtion begins to aſſume its natural Shape: Here then 
feel myſelf upon my own Ground, and I challenge any Man to produce any Ad- 
judication, a Frecedent, a Caſe, or any Thing like legal Authority on which this 
Claim can be grounded. Does there a Sctntilia, a Glimpſe of Common Law 
appear undet any of thoſe different Heads I have mentioned, and which have been 
fo often repeated to us? For my own/Part, I und nothing in the whole that favours 
of Law, except the Term itlelf, Literary Property. They have borrowed one 
ſingle Word from the Common Law, and have raked into every Store houſe of 
literary Lumber to nd out how to apply it to the Subject, and to dæduce ſome 
Principles to which it may refer, and be governed by. And now what are they ? 
What are the Foundations of this Claim in the Engliſb Common Law ? Why, 
in che firit Place, fay the Reſpondents, every. Man _ a Right to his Ideas. 


Mott certainly every Man who thinks, has a Right to his Thoughts, while they 


continue nis; but here the Queſtion again returns; when does he part with 


them? When do they become public: Juris While they are in his Brain no 


one indeed can purloin 5 15 but What if he ſpeaks, and lets them fly out in 
private or public Di gourle * ? Will he claim the Breath, the ' Air, the Words in 


which his Thoughts are cloathed ? Where does this taucltul Property begin, 


I 2 Or 


Note of what Lord Hardwicke ſaid upon the Occaſion, it appeared that Lord 
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or end, or continue? Oh ! ſay they, the Ideas are marked in black and white, 
on Paper or Parchment=—now, then, we get at ſomething ; and an Action, I 
allow, will he for Ink and Paper: but what fays the Common Law about the 
incorporcal Ideas, and where does it preſcribe a Remedy for the Recovery ot them, 
independent of the Materials to which they are affixed ? I fee nothing about the 
| Matter in all my Books; nor were I to admit Ideas to be ever ſo diſtinguiſhable 
and definable, ſhould I therefore infer they muſt be Matters of private Property, 
| and Objects of the Common Law? Bit granting . this general Poſition, we get 
Footing but upon one ſingle Step, and new Doubts end Difficulties ariſe whenever 
we attempt to proceed. Is this Property deſcendible, transferrable, or aflignable ? 
When publiſhed, can the Purchater lend his Book to his Friend? Can he let 
it out for Hire as the Circulating Libraties do? Can he enter it as common 
Stock in a Literary Club, as is done in the Country? (very Thing of this Kind, 
in a Degree, prejudices the Author's Sale of the Impreſſion.) May he tranſcribe 
it for a Charity? Then what Part of the Work is exempt from this deſultory 
Claim? Does it lie in the Sentiments, the Language, and Style, or the Paper? 
If in the Sentiments, or Language, no one can tranſlate or abridge them. 
Locke's Eſſay might perhaps be put into other Expreſſions, or newly metho- 
dized, and all the original Syſtem and Ideas be retained. Theſe Queſtions ſt ew 
how the Argument counter-acts itſelf, how the Subject of it ſhifts, and becomes 
public in one Senſe, and private in another: and they are all new to the Com- 
mon Law, which leaves us perfectly ia the Dark about ther So ut on? And how 
are the Judges, without a Rule or Guide, to determine them when they ariſe, 
whoſe Books and Studies afford no more Light upon the Subject than the 
common Underſtandings of the Parties themſelves? What Drverſity of Judgments ! 
what Confuſion in Opinion muſt they fall into! without a Trace or Line of Law 
to direct their Determination! What a Code of Law yet remains for their Inge- 
nuity. to furniſh, and could they all agree in it, it would not be Law at laſt, but 
Legiſfation. But *tis ſaid that it would be contrary to the Ideas of private Juſtice, 
moral fi neſs and public Convenience, not to adopt this new Syſtem. But who 
has a Right to decide theſe new Caſes, if there is no other Kule to meaſure by but 
moral F.tneſs and equitible Right? Nor the Judges of the Common J. aw, I am 
fare. Tleir Buſineſs is to tell the Suitor how the Law ſtands, not how it ought 
to be; otherwiſe each Judge would have a diſtinct Tribunal in his own Breaſt, 
the Deciſions of which would be as irregular and uncertain and various, as the 
Minds and Temper; of Mankind. As it is, we. find they do nat always agree ; 
but what would it be, if the Rule of Right was always the private Opinion of the 
Judge, as to the moral Fitneſs and Converience of the Claim ? Caprice, Self- 
intereſt, Vanity would by Turns hold the Scale of Juitice, and the Law of Pro- 
perty be indeed moſt vague and arbitrary (1). That excellent Judge, Lord 


(1) This noble Debater on another Occaſion thus emphatically defined the Deſcription of a Judge: 
It is rhe Law ot Tyrants z it is always unknown ; it is diflerest fn different Men; it is caſual, and 
depends upon Conſtitution, Temper, and Paſſion ; in the bell, it is oftentimes Caprice; in the worſt, 
it is every Vice, Folly, and Paſſion, to which Luman Nu ture is liable.” Lord Camden's Argument in 
H:ndjen and Kerſry, 4%. Edit. 1771, © Altcration of Records,” 40. 1769. | 
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Chief Juſtice Lee, uſed always to ak the Council, after his Argument was over, 
Have you any Caſe ?“ 1 hope Judges will always copy the Example, and never 
pretend to decide upon a Claim of! Property, without attending to the old black 
Letter of our Law, without founding their Judgment upon ſome ſolid written 
Authority, preſerved in their Books, or in judicial Records. In this Cafe-T know 
there 1s none ſuch to be produced.“ ee || SOAITCS 6 4 
Wich reſpect to (1) Inventors, my Lords, I can fee no real and capital Dif- 
ference between them and Authors; their Merit is equal, they are equally Bene- 
ficial to Society, or perhaps the Inventor of ſome of thoſe Maſter pieces of Art, 


* 


which have been mentioned, have there the Advantage. All the Judges who have 


been of a different Opinion, conſcious of the Foree of the Objection from the Si- 
milarity of the Claim, have told your Lordſhips they did not know but that an Ac- 
tion would lie for the exclufive Property in a Machine at Common-Law, and 
choſe to refort to the Hatents. It is indeed extraordinary that they ſhould think fo, 
that o Right that never was heard of, could be ſupported by an Action, that never 
yet was brought. If there be ſuch a Right at Common Law, the Crown is an 
Uſurper; but there is no ſuch Might at Common Law, which declares it a Mono- 
poly z no ſuch Action lies; Reiort muſt be had to the Crown in all ſuch Cafes. 
It then there be no Foundation of Right for this Perpetuity by the po'itive Laws 
of the I and, it will, I. believe; find as little Claim to Encouragement upon pub- 
lic Princip les of found Policy, or good Senſe. 2 

If (2) there be any thing in the World, my Lords, common to all Mankind, 
Science and Learning re in their Nature publici Juris, and they ought to be as free 
and general as Air or Water. They forget their Creator, as well as their Fellow 
creatures, who wiſh to monopolize his nobleſt Gifts and greateſt Benefits. Why 
did we enter into Society at all, but to enlighten one another's Minds, and im- 


(„) Mrs, Miaulay obſerves, that “ with the Inter tion of depriving Authors of the horeft; the dear 
bougi t Reward o their Literary Labours, they bave been levied with the Inventors of a vety inferior 
Order; but ſapp ting che Improvement of the human Mind is not more worthy the Attention of the 
Legifl+rure than the luxuriou*, or at leatt thoſe Cunveniences, which ate not abſolutely neceffary to 
the Eaſe of common Lie, were the Iaventor of inferior Order] and the Author to ſtand upon the ſame 
Fooring, in regurd to 1ime and other Circumltances, for the Emoluments ariling trom their different 
inventive Tratiactions ; the Investor of inferior Orver would find himtelf much better rewarded than 
the. Authors, for his Iagenwity ; tor every common Capacity ein find out the Uie of a M chige ; Bur 
it is a Length of Time before the Value ou Literacy Publication is diſcovered and acknobledged by 
the vulgar ; and whes the Merits of a Work of this kind, in regard to the koneſt Intention of the Writer, 
and the Execution of the Compoticion is m general allowed, the Malice of Party Prejudice, and the 
Leuven cf Selifhre's, when it prevaiis mn; the Char scters of the greater Nember of Individuals, may 
for-a long Term oft Years kerp back the Sale of a Book, which teaches an ofenſive Do&rine, or tells 
imaginabie Truths to the Pubhc.” Sce Maca. Pla , 18. | 

(a) Mrs. Macaulay “ is fo fer of this noble Lord's Onini>n, as to regard with Hortor thoſe diabo- 
lical Governmenis, who, by arbitrary Dectees and Puniſhments, have barred all the Avenues of 
arriving at Science and Learning from a wretcied People, who, to govern like Brutes, they have en- 
teavourcd to deprive of the U'e of their Rraſon, wich was given by the benevoleyt. Creator, for 
the Pretervation, the Happinets, aud the Glory of the Species. But ſure if there is any thing, which, 
an Lladividgal can properly call his own, it is acquired Science, end thoſe high Gifts of Genivs and 

udgient, with which the ..laighry has in a peculiar Manger didmnzguiſhed fome of his Creatures; 
- Gifts: which, if properly exerted tor the Benefic of Mankind, delerve the ReipeR, the Care, and the. 
Attention of Society, - See Macau. Ples, P. 28, 29. EDS Hep? 
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prove our Faculties, for-the common Welfate af the Species? Thoſe great Men, 
tho favoured Mortals, thoſe. ſublime- Spirits, who {hare that Ray of Diviniry 
winch we call Genius, are intruſted by Providence with the delegated Power 
of imparting to their Fellow. creatures that Inſtruction which Heaven meant for 
univetſal Benefit; they muſt not be Niggards to the World, or hoard up for them- 
feives the common Stock. We know what was the Puniſhment of him who hid 
his Talent, and Providence has talcen Care that there ſhall not be wanting the noble 
Motives and Incentives for Men of Genius to communicate to the World thoſe 
Truths and Liſcoveries which are nothing if uncommunicated. Knowledge has no 
Value or Uſe for the ſolitary Owner: To be enjoyed it muſt be communicated. 
Scire tuum ili oft, niſi te ſcire, bee ſciat alter. Glory is the Reward of Science, 
and thoſe who deſerve. it, ſcorn all meaner Views I ſpeak not of the Scribblers 
for bread, who teize- the Prefs with their wretched Productions; fourteen Years 
is tog long a Privilege for their periſhable Traſh. It was not for Gain, that 
(1; Sacon, Newton, Milton, Lecte, inſtructed and delighted the World; it would 
be unworthy ſuch Men to traffic with a dirty Bookſeller for ſo much as a Sheet of 
Letter-preſs. When the Bockſeller offered Millan Five Pounds for his Para- 
diſe Loft, he did not reject it, and commit his Poem to the Flames, nor did he ac- 
cept the miſcrable Pittance as the Reward of his Labor; he knew that the real 
price of his Woik was Immortality, and that Foſterity would, pay it. | 

Some Authors, my Lords, are as carelets about Profit as others are rapacious 
of it, and what a Situation would the Public be in with reg ard to Lite 
rature, if there were no Means of compelling a ſecond Imprett: on of a uſeful Work 
to be put forth, or wait till a Wife or Chuldren are to be provided for by the Sale 
of an Edition (2). All our Lesraing will be locked up in the Hands of the Ton- 
fons and the Lintots of the Age, who will ſet what Price upon it their Avarice 
chuſes to demand, till the Public become as much their Slaves, as their own 
Hackney Compilers are (3). | | 

Inſtead of Saleſmen, the Bookſellers of late Years have foreſtalled the Market, 
and become Engroſſers. If therefore the Monopoly is ſanctified by your Lord- 
ups Judgement, exorbitant Prices muſt be the Conſequence; tor every valuable 
author witl be as much monopolized by them as Shokeſpeare (4) is at preſent, whoſe 


(1) Mrs, AMacaxizy ob- ves, that, the Names of Vacon, Netuton, Milton, and Locte, have been 
brought into the Arguments, as Examples to prove. that the Hr ſt-rate Gevticmen have Iabouted in the 
Literary Way, on the ängle Motiee of delighting and inſtsucting Mankind,” Se Aga. Pliny P. 18, 
19. and ſte P. 21, 22, 23, 2, and 25. tor mote Pant culars ot theſe great Au s. 

(2) Mrs. Macaulay, **-proteits ſhe does not ubdertiand the Force of this Object on of the learned 
Debater, on the Side of the Appellants, for fureiy neither that drirvelent Lord (the fame E thet as 
ven ©» Mes, Macaular 10 15 6 29. to her Creator) or the Public, wauld with to harte it in their 
Power 10 deprive the necehitaus Children of an ingenious Man, Wi h whaic Liicrary Labours they 
had been delighted aud jnitruted, of the juſt Emolumgems arifing from thulc Libours.”” See Haran. 
FP FF. IT. | 1 8 | 

(3) Mrs Macarlgy © protefis that ſue doe; nat unde; and the Fo c of this Object, on, ſor that the 
Public cenugt want a ſecond Ednign of a Work, before they, haue bought up the firit.” See MAddul. 
Ples, F..3% 8 1 

(4) Mrs, docagday obſcrves, that the Player Slalaſfcure, it is urged, m de a ger erous Bequoſi 
to the Pablic, of every one of his almoſt inimitabl Produgtipns.”' Ser nul. PIoa. P. 192 


* | | WII 
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Works which he left careleſsly behind him in Town, when he retired from it, were | 
' ſurely given to the Panlic if ever Author's wete ; bur two Prompters br Players 

behind the Scenes laid hold of them, and the preſent Proprietors pretend to derive _ 

that Copy f:om them, for which the Author himſelf nevet received a Farthing, — — ' 

I paſs over the flimſy Suppoſi:ion of an implied Contract between the Book i-licr 

who fells, and the Public which buys the printed Copy ; it is a Notion as unmean- 

ing in itſelf as it is void of a legal Foundation. This Perpetuity now contended for 
is as odious and as ſelfiſh as any other; it deſerves as much Reprobation, and 
become as intolerable. Knowledge and Science are not Things: to be bound in 
ſuch Cobweb Chains; when once the Bird is out of the Cage at irrevecabile— 
Ireland, Scotl nd, America will afford her Shelter, and what then becomes of your 

Action ? If the Legiftature had intended to make the Right in Queſtion perpetual, 
they would have taken Care that the Remedy ſhould be 16 too. | 


I acclare, I made the Decree entitely as of Courſe, in Purſuance of the Lend Chances © 


Deciſion upon the Right in the Court of King's Pench, and as what I decrced, _ 
as a Ch ncettor, was merely a Step in the Gradation to a final and determinate 
Wie in the Houſe of Peers, I am totally undiaſfſed' upon the Queſtion, and 
therefore can ſpeak to it as fairly from my own Senſe of it, as any one of the 
Judges, or any of the Lords pretent, | T eee . eee 

The feveral Citations and Precedents that have been relied upon at the Bar, 
are foreign to any Conſtructions Which can ſupport the Reſpondents in their 
Argument; the Authorities derived from the Stationers Company are abſurd; 
ta quote, among che ſeveral extraordinary Entries to be met with in their Books; 
are the following ones, that one Sibihorpe had entered a Book there, the 
« Tithe of which,“ ſays the Entry, “js to be ſent hereafter, and another Member 
entered the Na e of a BOOK about to be tranſlated. by him; by Which all the 
reſt of the rd were to be reſttained, in the mean time, perhaps for ever, from 
tranſlating the ſame. I have in my Hand ſeveral Original Letters from Swift 
to Faulkner and otters, relative to the Statute of Quten Aune, all tending to ſhew 
the Senſe of the Legillature, at the ime of paſſing it, to be againſt the Right ; 
and both toutes rejected the other Bills atterwards, drawn up chiefly by. the 
Advice of Dan Sw/f?, and the Countenance of Mr. Adden, which were preſented 
in the ſame Spirit, and upon the tame Grounds, I am therefore clearly of Opinion 
with the Ap; cllanis. | ; | 

<> 

I own I have no great Acquaintance with the Quirks and Quibbles of the Lori Tune 
Law, I (peak to the Matter merely as a Queſtion, of Equity; I cannot enter 
into a deluſive, reulned, metaphyſical Argument about Jangibility, the Mate- 
riality, or the Corp real Subſtance of Literary Property; it is ſufficient for me, 
that it is allowed tuch a Property exiſts, Authors, I prefume, will not be denied 
a free Participation of the common KRiglits of Mankind, and their Property is 
ſurely as ſacred, and as deſerving of Protection, as that of any other Subjects. Ir 
is of infinite Importance to every Country, that the Arts and Sciences thould be 
cultivated and encouraged; where Men of Lecters are beſt protected, the 
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People in general will be moſt enlightened, and where the Minds of Men ore 


- enlarged, where their Underſtandings are equally matured in Perception and in 


. Biſhop of Care 
. 


Judgment, there the Arts and Sciences will take their Reſidence. Ihe Arts and 
Sciences had their Origin in Itaꝶy; from thence they fled to a remote Corner of 
Ha; at length they returned Companions of the all-conquering Arms of the 
Roman Republic; and at laſt they were happily ſeated in this free Country. I 
am of Opinion, that there ate, at preſent, but two Monarchs in Eurepe, who 
are the Encouragers of the Arts and Sciences, and are themfelves Men-of Letters, 
the King, of Prufſie, and the King of England. It hath been urged, that 
Authors write for Fame only; that Glory is their beſt Reward, and that Immor- 
tality of Renown is an ample Recompence for their | abours ; they therefore do 
not ſtoop to claim a further Right than that of a firſt Communication of their 
Ideas to ihe Public. This is, in a coahned Senſe, a proper and a noble Obſer- 
vation, but it will not hold generaily. I beg your Lordſhips to remember, that 
Genius is pecular to no Clime, it belongs to no Country, it is more frequently 
found in the Cottage than the Palace; it rather crawls oa the Face of the Earth 
than foars aloft; when it does mount, its Flight ſhould” not be impeded. To 
damp the Wing cf Genius is, in my Mind, highly impolitic, highly reprehen- 
fible, nay, fo:newhat:criminal. If Authors are allowed a Perpetuity, it is a laſting 
"Encouragement; making the Kight of multiplying Copies a Matter common to 
all, is like extending the Courle of a River ſo greatly, as finally to dry up its 
Sources. I am ef Opinion, that the Decree ſhould be affirmed. 


As the Proceedings, my Lords, in this important Cauſe have been carried to ſo 
«great a length, I ſhould not have preſumed to trouble your Lordſhips with any 
Thoughts of mine upon the Subject, did I not entertain Hopes ot ſhortening 
your Lordſhips farther trouble, by endeavouring. to draw your Attention from 
the many foreign Topics that have been mixed with the preſent Queſtion : ſuch 
for Inſtance as the following: In which of the various Claſſes of Right or Property, 
is this conteſted one to be ranked? Whether it is a Property properly ſo called, 
or only a right to ſome Property? Whether ſuch Property be a corporeal one, 
or incorporeal ? What is the Subject in which it inheres ? Whether it lies in the 
Letters of a Book, or the Ideas, or in both? Whether it be a perfect, an im- 
perfect, or only 4 guafi Right? Whether it is real, or perional, original or deri- 
ved? Whence it might derive its Origin, and what is its Extent and Duration? 
How far it is deducible from ancient Hractice, or grounded on the Authority of 
precedents? How it has ſtood in different Countries, or in our own at different 
periods, before or after the Art of Printing? and the like. 

Speculations of this Kind, however uſeful on ſome Occaſions, and always en- 
tertaining, yet 1 cannot help eſteeming them in a great Meature foreign to the 
main oint, and am therefore deſirous of having al fouch waved, and your Lord- 
ſhips Deliberation reduced to the preſent State of that Right under the Direction of 
our 1 egiſlature, which has made, or at leaſt attempted to make, certain expreſs 
Regulations in it, more particularly that Act in the 8th of Queen Anne, which has 
been fo auch tortured and perplexed in Arguments offered at your Lordſhy s 
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Bar; but a fair Stating and unforc'd Conſtruction of it, I apprehend to be ſufficient 
for deciding the whole Controverſy. The Title of the Act runs, © for the Enco. 


NE of Learning,” and ſome Clauſes in it evidently tend that way, while 


ers have been underſtood in fuch a Manner, as muſt rather occaſion its Diſcou- 
ragement, and made to ſignify either nothing at all, (which is ſurely one of the 
greateſt Abſurdities in the Interpretation of any Law) or to imply ſomething repug- 
nant to its avowed Intent, by putting Affairs into a worſe Condition than they. were 
in before the Commencement of this favourable Act; nay worſe than others are 


thoſe who decline the Acceptance of its Benefits, while attended with all thoſe Cl 


Method there adopted for this Encouragement of Learning, was, we find, very 
maturely! digeſted in ſeveral Conferences between the two Houſes, and at laſt 
declared to be (not by ſecuring any original Copy Right, as was propoſed by 
thoſe Bookſellers who promoted the Bill; Wy by veſting Copies of printed Books 
in the Authors or Purchaſers of ſuch Copies, during the Time therein mentioned, 
and no longer, —How far this deliberate Alteration of the Phraſe may be deemed a 
material one, and whether inſiſting on the two diſtinct Sigmficacions of theſe Tertos, 
Veſting and Securing as here circumſtanced, though they may. be eliewhere uſed 
Pera £ Whether the taking notice of that remarkable Attemion in our 
aw makers to the wording of this Act may not amount to fometning more than 
a trifling verbal Criticiſm ? whether this veſting of a Righ. in Authors is merely ad- 
tional and accumulative, or does not imply a creatiye Influence de node, an actual 
Conſtitution of ſuch a plenary Right, 25 had only an ideal Pre- exiſtence without 
it ?—theſe Points mult be ſubmitted. to your Lordſhips. ahi BY 
I ſhall here only take the Liberty to repeat what has been obſerved on a tubs 
ſequent Statute of the 1oth of Queen (1) Ane, concerning Stamp Duties laid on 
Pamphlets, which by expreſsly referring to this before us, ind explaining the Nature 
both of that Copy Right which ſprings from it, and of thote others that may be 
drawn from Nfrent Sources, ſeems to put the Intention of both theſe Acts out of 
Queſtion. The Penalty of a Default here is extended to the Annihilation af all Copy- 


Rights whatſoever, in theſe words : * Then che Author, Printer, and Publiſher, 


of ſuch Pamphlet ſhall looſe all Property therein, and in every Copy thereof, al- 
though the Title thereto were regiſtered .in the Book of the Stationers in London, 
according to the late Act of e ee in that behalf, ſo as any Petſon may freely 
print and publiſh the ſame, without being liable to any Afton or Proſecution for ſo 
doing; any thing in the ſaid Ad of Parliament for veſting Copies of printed Books in 
the Authers ; or in any Bye Law contained; or an cuſtom, er other thing le the cen 
trary notwithſtanding.” Il muſt leave it to your Lordſhips Conſideration whether 
that Common Law Right, if it arites eichtr from Cum or any other Ibing, be not 
here manifeſtly included. | I 1225 

To return to the former Statute, Aiter the Creation then, or Eſtablihment 
of ſuch an excluſtve Right az is conferred upon Authors in the Body of this. Act, 


there comes a Previſe,that. nothing in the ſaid A ll be conflrugd to extend, eicher. 


TT EE o : , N 8 * 


(1) 19 Av. Chap. 19. Sect. 12. fe 
|; | K | | to 


and Limitations, which are too well known to need a particular Detail. Ihe 
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fo preſudice or confirm any Right that the Uuiverſities or any Perſons-have or claim to 
have f. e. (according to the moſt natural Conſtruction of thee, Words) any per- 
ſons holding in or unter the ſaid Univerſities, or claiming any Privilege of the lame 
Kind, and on the ſame Ground with that of the Univerſities, f. e. ſome pe/ſrrve one 
given or granted by ſpecial Licence or Letters Patent, by tatute ar. Charter, as 
their's evigently is; and all others under the Conſideration of theſe Law-makers are 
underſtood to be :—whereas if h Proviſa were taken in fo lax and indeterminate 
a Senſe as to include a other Perſons, ſetting up any Claim on ether Grounds; it 
will admit every Body; and conſequently its reſtrictive Clauſes are reduced to a 
mere Nullity. 3 bes 

Neither is the Obſervation drawn from the Preamble of this Act to be wholly 


admitted, nay that the apparently ſoft Terms applied to thoſe ſeveral Perſons, who 


had of late taken ibe Liberty ts print Books without the Conſent of thtir. rejpettive 
Hul bor that theſe gentle Terms (10 unuſual in penal Statutes) would ſcarcely have 
been uſed on this Occaſion if ſuch a Practice as was then and there laid under cer- 
tain Reſtraints, as de ſigned to be branded was antecedently, or abſolutely criminal. 
But if ſo great Advantage is taken from a general Mention in the Provito, of Perſons 
and Rigbis, not there ſufficiently deſcribed, as to afford Room for maintaining the 


forementioned Abſurdiry,, if the faid Act proves to be ſo inaccurate and defective, 


(as in Tuth it is extremely defective, with regard to the Penalties annexed. the 
Time of ſuing for them, the Method of fecuring their Copies to the Univerſities, 
and other Particulars too notorious to need enlarging upon in this Place) I beg Leave 
to ſuggeſt an Enquiry to your Lordſhips, (though the Matter docs nat Lmmediately, 

fall under your preſent Conſideration) whether it be not high Tim to have this fault 
Act amended : let it be r-yilrd as ſoon as poſſible rather than ſuffered to be under 
ſo many Imperie&tions as can ſerve only to enſnare Numbers who are acting ſon the 
moſt obvious Senſe, and ſuppoſed Validity of it, to their Ruin; and either miſlead 
others in the Interpretation of ſome eſſential Parts of it; or make the whole uſeleſs, 
an a deid Letter.—  - | FRE IS nt 
However, ſo long as this fame Act does keep its Ground, it muſt be conſidered 
as ſtanding on Principles directly oppofite to the Notion of any abſtract indepen» 
dent perp«<tual Copy-right; which Right, whatever it were ſuppoſed to be origi-, 
nally, is now plamly circumſcribed and ſubjected to certain Reſtrictions ; pro- 
vided always that the faid Act be really capable of affecting it in any Reſpect, 

which ſome Perſons feem to doubt of, and others, (if I miſtake not) have gone ſo 
far as to deny :—and uf it once comes to be an eſtabliſhed Maxim, that Acts. of 
Parliament can have no Effect on Claims ſubſiſting at Common Law; in vain 
ſurely does the Legiſlature employ itſelf in framing any concerning them. But 
as this is not yet clearly admitted to be the Cafe, even with the Act before 'us, 
which is allowed to be in Force, whatever that Force may be—fo long as ever it 
exiſts, it muſt exclude all that Right paramount and incxtinguiſhable, which is 
exhibited along with it; which being dreſſed up at Pleaſure, has made its Ap- 
pearance under ſo many queſtionable Shapes, and been ſo warmly eſpouſed under 
every of them; but yet after all the Pains taken with it, is ſtill, I humbly con- 
ceive, of too deluſory and unſubſtantial a Nature to be laid hold of by common 
| Nie, 


7 TTHRCES CS KS: 
Arprehenfions—too vague and intricate to be perfectly and unanimouſly aſcer- 
tained cven by the no earned Sages of the Law; and too feeble to be ſafely re- 


lic4 on, either for promoting the general Service of the Public, or for ſupporting 
apy true, valuable Intereſts of Literature in particular.” . 
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I ſpeak, my | ords, to the Queſtion merely as likely to affect the Liberty of the tun . gien 
Preſs. I think the confiaing the Right of multiplying Copies to the Author and #*- 
his Affigns, may prove dangerous to the conſtitutional Rights of the People, 
and } juſtify this Idea by declaring that the Prefs is the ſole Controler of the. > 
Actions of Princes and Miniſters ; that if a deſpotic Meaſure is adopted by either, 
the Freedom of the Preſs will be properly and efficaciouſly exerted in informing 
the reople and roufing a Spirit of Reſiſtance. I would ſuppoſe on this Ground 
of my Argument that upon the Ciccurrence of ſome very unconſtitutional and 
deſpotic vealure, a Pamphlet properly deſcribing the Matter was publiſhed, and 
that the 1) Miniſter bought up the Impreſſion and Copy Right, thereby choaking ; 
the Channel of public Information, and fecuring in his Cloſet the Secret which 
might, prevent the Loſs of Freedom to the Subject. I am ſatisfied in myſelf, 
that the Liberty of the Preſs is of ſuch infinite Conſequence in this Country, that 
if the Conſtitution was over-turned, and the People enſlaved, grant me but a free 
Preſs and I will undertake to reſtore the. one and redeem. the other. I am there 3 
tore for reverſing the Decree; and. | 4 
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The DecxEE of the Court of CHaxckRx, was accordingly reverſed. 


(1) Mrs. Macaulay, ſays, it would be a difficult Taſk, even in this Country, for a Miniſter to di- 
ver: ou of the neceſſary Channel of Corruption, a Sum ſufficient to bribe an Individual, who would : 
„was have it in his Power ro repeat his extortionate Deminds, but ſuppoſing a Miniſter ſhould ſtand 
ſo much in Awe of the Doctrine and Reflections of any particular Author, as to expend large Sums 
and Emo.uments to ſuppreſs chem, and that he had the Money at Command, he would find it all 
thrown Ma in an impoſſible Attempt ; for the Public might have Recaurſe to the ich, and the 


Am ri, who would ſutniſh them with as. many Editioss of the Author, as they pleaſed, _ See 
Macaul. P. 36. 37. | 
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CELIAC RG ES 
AF FAN» 


As the Statute of 8 ANNE, Chap. XIX. Entituled, 
% An AT for the Encouragement of Learning, by 
*© ve/ting the Copies of printed Books, in the Authors 
* or Purchaſers of ſuch Copies, during the Times 
*© theretm mentioned, hath been ſo often referred to 
by the Council, Judges, and Lords, in the aboye 
Arguments, Opinions and Speeches, it was thought 
proper to ſubjoin an Abſtract of it. 


. {*IHEREAS Printers, Bookſellers, and other Perſons have of late frequently Preamble. 
W taken che Liberty of printing, reprinting and publiſhing, or cauſing to 
x be printed, reprinted and publiſhed, Books and other Writings, without 
the Conſent of the Authors or Proprietors of ſuch Books and Writings, to their 
very great Detriment, and too often to the Ruin of them, and their Families: 
Vor preventing therefore ſuch Practices for the future, and for the Encourage- 
nent of learned Men to compoſe and write uſeful Books; it is enacted, That | 
after W April, One Thouſand Seven Hundred and Ten, the Author of any Book Abtes Anu. 
already printed, who hath not transferred to any other the Copies or Shares therrof; as of Books 
or the Bookſeller, Printer and other Perſon, who hath purchaſed or acquired the u printed, 
Copies of any Book, in order to print or reprint the ſame, ſhall have the ſole wandered their 
Right and Liberty of printing ſuch Book, for twenty-one Years, to commence from — 
tne ſaid tenth Day of April, and no longer; And the Author of any Book already who have pur- 
compoſed, and not printed and publiſhed, or that ſhall hereafter be compoſed, 8 
and his Aſſignee or Aſſigns, ſhall have the like Right and Liberty for fourteen fote Rags of 
. : ; > 
Years, to commence from the Day of the firſt publiſhing the ſame, and no Nhe Term of 
longer; And if any other Bookſeller, Printer, or other Perſon from and after 2x Years: Aud 
laid tenth Day of April, within the Times hereby limited as aforeſaid, ſhall Books nor print» 
print, reprint, or import, or cauſe to be printed, &c. any ſuch Book without 5% he . 
the Conſent of the Proprietor firſt had and obtained in Writing, ſigned in the yriotingtorfour- 
Preſence of two Witneſſes, or knowing the fame to be ſo printed, ar reprinted, ** Kean. 
Without ſuch Conſent ſhall ſell, publiſh, or expoſe to Sale, or cauſe to be ſold, . 
&, any ſuch Book, without ſuch Conſent firft had and obtained, as aforeſaid, 
then ſuch Offender ſhall forfeit ſuch Book, and every Sheet thereof tothe Proprietor, 


who ſhall forthwith damaſk (1), and make waſte Paper of them: And every fuch 
(1) See Mr. Baron Perres/'s Opinion, Fol. 42, 
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C 
Pon ment of Offender ſhall alſo forfeit one Penny for every Sheet, in his Cuſtody, either 


1 printed or printing, publiſhed, or expoſed to Sale, contrary hereto; one Moicty 
Fee e ne thereof to the Queen, the other Moiety to any Perſon ſuing for the fame, to be 
Fae recovered in any Court of Record, by Action of Debt, Bill, Plaint, or Informa- 
tion, in which no Wager of Law, Eſſoin, Privilege, or Protection, or more 

than one Imparlance ſhall be allowed. 


* 


Copies of Rooks © Sgcr. II. Nothing herein contained ſhall be conſtrued to extend to ſubject 
bone Pedcades any Bookſeller, &c. to Forfeitures or Penalties, for printing or reprinting of 
& the Regiiter any Book without ſuch Conſent, as aforeſaid, unleſs the Title to the Copy thereof 
Company of hereafter publiſhed ſhall, before ſuch Publication, be entered, in the Regiſter 
Walen, „ Book of the Company of Stationers, as hath been uſual; which Book ſhall be 
iſpeacd at any Kept at the Hall of the ſaid Company, and unleſs ſuch Conſent be entered as 
mc vittour aforeſaid, for which Entry, Sixpence only ſhall be paid; which Book may be 
_ 2. ee inſpected by any Bookſeller, &c. without F ee; and qo Clerk ef * Com- 
OO 1 — ay a Certificate under His Hand of ſuch Entry, 
Penalty of the * ** SECT. III. If the Clerk ſhall refuſe or neglect to make ſach Entry, or to 
Sus ls give ſuch Certificate, being required by che Author or Proprietor, in the Preſence 
of two Witneſſes, then ſuch Perſon ſo (1) refufing, Notice being given thereot, in 
the Gazette, thall have the like Benefit, as if ſuch Entry and Certificate had 
been duly made and given, and the Clerks fo refuſing, ſhall forieit to the Propric- 
tor of ſuch Copy twenty Pounds, to be recovered [as 3 in Sect. I. 
After 19 Apnil., ©* SECT. V. Nine Copies upon the beſt Paper, ſhall, by the Printer, be 
— Copics * delivered to the eee of the taid Company, at their Hall, before 
be delivered 20 Publication, for the Uſe of the Royal Library, the Libraries of the Univerſitics 
A 2h of Oxford and Cambridge; of the four Univerſities in Scotland, of Sion College, :: 
Company ofSta- London; and the Library belonging to the Faculty of Advocates at Edind ana- 
UE Pun reſpectively ; by the ſaid Warehoule-keeper, within ten Days after Demand by 
4222 any Perſon authorized, to deliver the ſame ; and if any Proprietor, Booklcl-r, 
Warehouſe Or Printer, or the ſaid Warchouſe-keeper, ſhall not obſerve theſe Directions, (:- 


IGG ſhall forteit, beſides the Value of the ſaid printed Copies, five Pounds for every 


Den attet De. Copy not ſo delivered, as alſo the Value ot the ſaid printed Copy not ſo delivered. 


mand. 


Peratiy of Pro. the fame to be recovered by the Queen, the Chancellor, Maſters, and Scholar: 
prieror, &c. wr Of any of the ſaid Univerſities, and by the Preſident and Fellows of Sion Collegc, 


obſerving the Di 


eeftions of thi, and the ſaid Faculty of Advocates at £dinlurgh, with their full Coſts re. 
As. ſpectively.“ 

eines In * SecrT. VL. If any Perſon incurs the Penalties in Scotland, they ſhall be 

Scotland , recoverable by Action before the Court of Seſſion,” 
This Ad notto „ Sgr. VII. Not to prohibit the Importation, vending, or ſelling of any 
der the >= Books in Greek, Latin or any other foreign Language printed beyond the Seas,” 
voks in Greek, © SECT, VIII. If any Action or Suit ſhall be commenced againſt any Perſon, 
——_— >- for doing or cauſing to be done any Thing in Purſuance of this Act, the Defen- 
Generel Us dants may plead the General Iſſue, and give the ſpecial Matter in Evidence; 
and if upon ſuch Action a Verdict be given for the Defendant, or the Plaintif 
become nonſuited, or diſcontinue his Action, Defendant ſhall have his full Coſts, 


with ſame Remedy as a Defendant by Law hath.” 


(1) This Part of the A& ſeems very erroneous, for reſu/ing ought to be re/u/ed, to make the Seiſc 
and Meaning, as intended by the Legiſlature, ; 


4 SFO Y. 


* 


. 

ec Sxcrt IX. Not to prejudice or confirm any Right ſaid Univerſities, or ty Th On BY 
«of them, or any Perſon have, or claim to have, to the printing or reprinting any Right of the 
Book or Copy already printed, or hereafter to be printed.“ | Univerſities, | 
« Sgr. X. All Actions, Suits, Bills, Indictments, or Informations for any ng _ op 
Offence that ſhall be committed againſt this Act, ſhall be brought ſued, and this A, wo be 
«commenced within three Months next after ſuch Offence committed.“ brought in three 


« Sect. XI. After the Expiration of ſaid fourteen Years, the ſole Right of /; gp 


printing or diſpoſing of Copies ſhall return to the Authors thereof, if they are gsa, Ke. 

X Fa | Y 26 FR | to return ta the 

chen living, for another Term of fourteen Years. Author? = 
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Lord Kamzs's Opinion of the Act. 


Lord Kame- knows no Monopoly, that in ſound Politics can be juſtified, 

except that given to Authors of Books for 14 Years, by an Act of Queen 
Aune, judiciouſly contrived, not only for the Benefit of Authors, but for that of 
Learning in general; for it encourages Men of Genius to write, and multiplies 
Books both of Inſtruction and Amulement ; which, by Concurrence of many 
Editors, after the Monolopy is at an end, are fold at the cheapeſt Rate; many 
well difpoſed Perſons complain, that the excluſive Privilege beſtowed by the 
Statute upon Authors, is too ſhort, and that it ought to be perpetual ; nay it is 
aſſerted, that Authors have a perperual Privilege by Common Law; and it was 
determined (1) lately in the Court of King's (2) Bench, that by the Common Law 
of England, the Privilege is perpetual. Nothing more frequently happens, than 
by graſping at the Shadow to loſe rhe Subſtance ; for Lord Kames has no diffi- 
-culty to maintain, that a perpetual Monopoly of Books would prove more de- PerpeteatNione- | 
ſtructive to Learning, and even to Authors, than a ſecond Irruption of Gothe and 12!y o* Books 
Vandals ; it is the Nature of a Monopoly to raife the Price of Commodities, Learaing ard 
and by a perpetual Monopoly, in the Commerce of Books, the Price of good . 
Books would be raifed far beyond the Reach of moſt Readers: they would be 

fold like the Hictures of great Maſters ; the Works of Shakeſpeare, for Example, 

or of Milton, would be ſeen in very few Libraries; in ſhort, the Sale of good 

-Books would be confined to a few learned Men, ſuch as have Money to ſpare, 

and to a few rich Men, who buy out of Vanity, as they buy a Diamond, or a 

fine Coat. Faſhions at the ſame Time are variable, and Books, even the moſt 

ſplendid, would wear out of Faſhion, with Men of Opulence, and be deſpiſed, 

as antiquated Furniture: and with Reſpect to Men of Taſte, their Number is 
fo ſmall, as not to afford Encouragement, even for the moſt frugal Edition. 
Thus Bookſellers, by graſping too much, would put an End to their Trade Art would pit 
altogether, and Men of Genius would not write, when no Price could be us 
afforded for their Works, At the ſame Time, our preſent Authors and Book- Trade. | 
ſellers would not be much benefited by ſuch a Monopoly; not many Books 

have ſo long a Run as 14 Years; and the Succeſs of a Book, on the firit Publi- 

cation, is ſo uncertain, that a Bookſeller will give little more for a Perperuity, 
than for the temporary Privilege of the Statute : this was foreſeen. by the 
Legiſlature, and the Privilege was wiſely confined to 14 Yeats, equally bene- 

ficial to the Public, and to Authors.” See Lord Kames's Sketches of the 

Hiſtory of Man. Vol. I. B. 2. Sketch VIII. Se&. 7. Page 500. and his 
Lordſhips Argument, on giving his Opinion, upon the Queſtion of Literary 

Property, between Hinton and Donaldſon, et al. in Baſtwell's Scottiſh Deciſion of 
Fe Court of Seſſion, in that Cauſe. 5 


(a) See Buy. Lit. Prop, 40. 1773 
(2) Ta the Cauſe of Millar v. Taylor. 
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